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Title  40 — Protection  of  Environment 

CHAPTER  I — ENVIRONMENTAL 
PROTECTION  AGENCY 

SUBCHAPTER  C — AIR  PROGRAMS 

PART  52— APPROVAL  AND  PROMULGA¬ 
TION  OF  IMPLEMENTATION  PLANS 

Review  of  Indirect  Sources 

On  February  25.  1974  (39  PR  7270). 
the  Administrator  of  the  Environmental 
Protection  Agency  (EPA)  promulgated 
an  indirect  source  review  regulation  (40 
CFR  52.22(b) )  to  be  incorporated  into 
the  Clean  Air  Act  implementation  plans 
for  52  states  and  territories.  As  a  follow¬ 
up  to  that  regulation,  the  Administrator 
is  today  taking  the  following  actions: 

(1)  In  the  preamble  to  the  February  25 
promulgation,  the  Administrator  noted 
that  additional  written  comments  would 
be  accepted  imtil  April  1,  1974,  and  that 
where  appropriate,  revisions  may  be 
made  to  the  regulation  (39  PR  7276) . 
Many  interested  persons  submitted  writ¬ 
ten  comments.  The  Administrator  has 
considered  the  comments  and  has  deter¬ 
mined  that  several  amendments  of  a 
clarifying,  procedural  nature  are  war¬ 
ranted.  These  amendments  are  being 
published  today. 

(2)  The  Administrator  will  respond  in 
this  preamble  to  significant  new  general 
comments  which  were  not  dealt  with  in 
the  February  25  preamble. 

(3)  The  Administrator  has  noted  that 

some  confusion  exists  as  to  the  intended 
scope  and  application  of  the  regulation 
and  as  to  other  matters  relating  to  inter¬ 
pretation  of  the  regulation.  An  explana¬ 
tion  responding  to  frequently-raised 
questions  of  interpretation  is  provided  in 
this  preamble  and  in  a  new  Appendix  A 
to  Part  52.  * 

(4)  Further  information  is  provided 
regarding  procedures  to  be  followed  in 
conducting  review  under  the  regulation 
and  regarding  delegation  of  review  re- 
si>onsibilities  to  state  and/or  local  agen¬ 
cies. 

New  General  Comments 

Because  many  general  comments  di¬ 
rected  to  the  wisdom  of  the  basic  scheme 
of  the  regulation  have  already  been  ad¬ 
dressed  in  the  February  25  preamble,  the 
Administrator  does  not  feel  it  is  neces¬ 
sary  or  helpful  to  respond  to  them  again. 
Nevertheless,  there  are  three  points  the 
Administrator  would  like  to  make  in  re¬ 
sponse  to  the  new  comments. 

1.  The  need  for  the  regulation.  One 
major  retailer  submitted  lengthy  com¬ 
ments  challenging  the  entire  concept  of 
indirect  source  review  for  shopping  cen¬ 
ters  because  the  Administrator  allegedly 
has  not  adequately  established  that  such 
a  regulatory  scheme  is  necessary  to  as¬ 
sure  maintenance  of  the  ambient  stand¬ 
ards  for  carbon  monoxide.  In  an  attempt 
to  show  that  such  a  regulation  is  not 
necessary  with  regard  to  shopping  cen¬ 
ters.  the  retailer  submitted  two  studies. 

One  was  an  empirical  study  showing 
that  after  several  days  of  monitoring  at 
one  shopping  center,  no  violation  of  an 
ambient  carbon  monoxide  standard 
could  be  found.  This  study  involved 


“grab  bag”  sampling  at  various  loca¬ 
tions  over  the  entire  shopping  center 
parking  lot.  and  emphasized  averaging 
the  sample  values  over  all  locations  for 
each  hour  and  over  all  hours  for  each 
location.  Such  an  averaging  procedure  is 
inconsistent  with  the  method  in  which 
the  air  quality  standards  are  prescribed. 
Air  quality  values  should  be  averaged  for 
discrete  one  and  eight  hour  periods  at 
each  location,  not  over  all  locations.  Al¬ 
though  the  study  includes  some  continu¬ 
ous  monitoring,  carbon  monoxide  con¬ 
centrations  were  not  monitored  in  close 
proximity  to  the  most  frequently  used 
exit/entrance,  the  site  where  the  high¬ 
est  concentration  would  be  likely  to 
occur.  Moreover,  the  study  confined  itself 
to  analysis  of  air  quality  on  the  site  of 
the  shopping  center,  whereas  more  sig¬ 
nificant  impacts  can  be  created  at 
nearby  intersections. 

While  it  is  true  that  a  shopping  cen¬ 
ter  may  be  constructed  such  that  there 
would  be  no  reasonable  receptor  sites  in 
the  close  proximity  to  the  areas  where 
the  highest  concentrations  would  be 
likely  to  occur,  it  is  not  appropriate  to 
generalize  that  a  source  category  does 
not  have  a  significant  impact  on  air 
quality  without  studying  its  impact  at 
the  points  of  highest  concentration,  in¬ 
cluding  nearby  intersections,  and  under 
the  worst  conditions. 

The  other  study  dealt  largely  with  the 
Impact  of  various  types  of  shopping  cen¬ 
ter  developments  on  area-wide  emission 
rates.  Such  analysis  is  irrelevant  to  the 
question  of  whether  localized  carbon 
monoxide  problems  can  be  caused  by  ve¬ 
hicles  attracted  to  a  shopping  center. 
This  study  also  indicates,  through  the 
use  of  predictive  models,  that  by  1980 
various  tiTies  of  shopping  center  devel¬ 
opments  would  not  cause  carbon  monox¬ 
ide  violations  due  to  the  effects  of  the 
Federal  Motor  Vehicle  Control  Program. 
A  prediction  of  the  impact  of  an  indirect 
source  mi  ambient  air  in  1980  is  unre¬ 
sponsive  to  the  problem  at  hand  since 
ambient  carbon  monoxide  standards  are 
to  be  met  under  the  Clean  Air  Act  as 
expeditiously  as  practicable  but  not  later 
than  the  statutory  attainment  date, 
which  is  in  most  cases  1975  and  in  no 
event  later  than  1977. 

The  Administrator  has  conducted  a 
number  of  studies  to  determine  the  im¬ 
pact  of  various  types  of  indirect  sources 
on  ambient  air  quality.  Including  shop¬ 
ping  centers  *•*  and  sports  stadia.*  Even 


» GCA  Corporation,  “Validation  Study  of 
an  Approach  for  Evaluating  the  Impact  of 
a  Shopping  Center  on  Ambient  Carbon  Mon¬ 
oxide  Concentrations”,  Contract  No.  6e-02- 
1376,  Task  Order  No.  2  for  EPA  (March  1974) . 

*  Quality  Assurance  and  Environmental 
Monitoring  Laboratory,  Field  Monitoring  and 
Instrument  Branch,  “Carbon  Monoxide 
Measurements  In  Vicinity  of  Shopping  Cen¬ 
ters,”  RTI  Report,  Contract  No.  63-02-0294, 
Task  Order  No.  3  for  EPA,  (AprU  1973). 

*Bach,  W.  D.,  Crissman,  B.  W.,  Decker,  C. 
E..  Mlnear,  J.  W..  Raspberry,  P.  P.,  and  Tom- 
merdahl,  J.  B.:  “Carton  Monoxide  Measure¬ 
ments  In  the  Vicinity  Of  Sports  Stadiums." 
RTI  Report,  Prepared  for  in*A  Under  Con¬ 
tract  68-02-1096,  Task  No.  1  (July  1973). 


though  the  studies  were  conducted  over 
a  limited  time  period,  the  facilities  were 
found  to  have  a  definite  adverse  impact 
on  ambient  carbon  monoxide  levels,  and 
even  to  cause  violations  of  the  national 
standards.  These  results  substantiate  the 
need  for  procedures  to  review  such 
sources  prior  to  construction  in  order  to 
protect  the  public  health. 

The  Administrator  has  never  con¬ 
tended  that  every  indirect  source  sub¬ 
ject  to  review  will  necessarily  cause  air 
quality  violations.  If  such  were  the  case, 
then  the  proper  course  of  action  would 
be  to  promulgate  an  absolute  ban  on  fur¬ 
ther  construction  of  such  sources. 
Rather,  the  Administrator  has  deter¬ 
mined  that  in  certain  circumstances  in¬ 
direct  sources  can  create  ambient  viola¬ 
tions  or  exacerbate  existing  violations. 
Even  in  circumstances  where  the  con¬ 
struction  of  one  source  in  an  area  might 
not  create  violations,  the  subsequent 
construction  of  one  or  more  additional 
sources  in  the  near  vicinity  could  do  so. 

Since  implementation  plauis  under  the 
Clean  Air  Act  must  contain  measures  to 
“insure”  that  the  ambient  standards  will 
be  attained  and  maintained,  and  since 
the  Administrator  has  determined  that 
indirect  sources,  singly  or  in  combina¬ 
tion,  can  cause  violations  of  the  stand¬ 
ards,  it  is  necessary  for  Implementation 
plans  to  contain  procedures  for  precon¬ 
struction  review  of  such  sources.  The 
Administrator  has  confidence  that  the 
Federal  Motor  Vehicle  Control  Program 
being  implemented  pursuant  to  Title  n 
of  the  Clean  Air  Act  will  continue  to 
diminish  the  levels  of  ambient  carbon 
monoxide.  However,  such  reductions  will 
not  in  the  Administrator’s  judgment 
suffice  to  prevent  ambient  violations  in 
the  vicinity  of  Indirect  sources  subject 
to  the  regulation  for  at  least  the  next 
few  years. 

Some  have  questioned  whether  it  is 
proper  to  prcmiulgate  this  review  regula¬ 
tion  even  in  areas  which  now  have  no 
carbon  monoxide  problem.  The  relative 
cleanliness  of  a  particular  area’s  air  is 
Irrelevant  to  the  question  of  whether 
indirect  source  review  is  necessary  for 
that  area,  since  a  new  indirect  source  (or 
several  new  sources)  could  easily  convert 
almost  pure  air  into  air  violating  the 
public  health  standards.  The  primary 
purpose  of  the  regulation  is  to  assure 
maintenance  of  the  ambient  standards — 
to  assure  that  no  violations  will  occur 
where  none  now  exist. 

2.  Approval  based  solely  on  air  quality 
factors.  A  widespread  misunderstanding 
of  the  purpose  and  effect  of  Indirect 
source  review  is  reflected  in  the  following 
comment  made  by  a  national  associa¬ 
tion: 

According  to  th»  indirect  source  regula¬ 
tions,  design  characteristics,  location  and 
timing  of  future  development  is  being  based 
solely  on  air  quality  factors.  We  feel  that  no 
single  factor  should  be  the  sole  determinant 
of  land  use  planning  decisions. 

The  indirect  source  regulation  does 
not  make  air  quality  the  “sole  determi¬ 
nant”  of  land  use  planning  decisions  ex¬ 
cept  in  an  area  which  is  now  totally  free 
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of  any  zoning  or  other  land-use  regula¬ 
tions.  As  the  Administrator  explained 
in  the  February  25  preamble: 

It  should  be  emphasised  •  •  •  that  the 
determination  made  pursuant  to  these  reg¬ 
ulations  is  only  one  necessary  step  among 
many  other  land-use  measures  already  gen¬ 
erally  established  (i.e.,  zoning  approval,  site 
plan  approval,  demolition  and  building  per¬ 
mit  approval,  sewer  tap-ln  approval,  etc.)  in 
order  to  assure  that  a  specific  facility  will 
be  designed  and  located  in  a  manner  not 
inconsistent  with  the  public  health,  safety, 
and  welfare.  It  is  hoped  that  indirect  source 
review  will  eventually  be  incorporated  into 
comprehensive  State  and  local  land  use 
planning  processes  so  that  social,  economic, 
and  air  quality  factors  can  be  considered  in 
an  integrated  manner.  39  PR  7274  (Febru¬ 
ary  25,  1974). 

The  fact  that  one  of  many  permits 
and  approvals  a  facility  must  obtain  be¬ 
fore  construction  relates  solely  to  air 
quality  certainly  does  not  make  air 
quality  “the  sole  determinant"  of  land 
use  planning. 

3.  Analysis  Beyond  One-Fourth  Mile. 
Additional  comments  indicated  that  the 
air  quality  impact  of  an  indirect  source 
should  be  examined  at  distances  further 
than  one-fourth  mile  from  the  source. 
It  should  be  noted  that  the  tests  spec¬ 
ified  in  subi>aragraphs  (4)  and  (6)  in 
no  way  restrict  the  Administrator  as  to 
the  location  of  the  air  quality  impact 
analysis.  However,  it  is  the  Administra¬ 
tor’s  judgment  that  the  major  impact  of 
most  facilities  with  respect  to  carbon 
monoxide  will  be  within  one-fourth  mile 
of  the  facility;  accordingly,  the  detailed 
traffic  data  that  must  be  submitted  as 
part  of  each  application  is  limited  to  the 
immediate  vicinity  of  the  indirect  source. 
It  is  the  Administrator’s  intent  to  re¬ 
quest  more  comprehensive  data  pursuant 
to  subparagraph  (3)  (1)  (f)  on  a  case-bv- 
case  b^is,  and  to  analyze  the  air  qual¬ 
ity  impact  at  distances  beyond  one- 
fourth  mile  in  cases  where  the  facility 
might  pose  a  threat  to  the  air  quality 
standards  at  such  locations. 

Explanation  of  Frequently-Raised 
Questions  of  Basic  Interpretation.  The 
purpose  of  the  following  discussion  is  to 
set  forth  certain  basic  interpretations  of 
the  regulation  in  order  to  clarify  con¬ 
fusion  reflected  in  public  comments  and 
questions.  In  addition,  a  new  Appendix 
A  to  Part  52  is  being  published  simul¬ 
taneously  with  this  rulemaking  setting 
forth  the  substance  of  the  following  dis¬ 
cussion  in  interpretative  ruling  form.  As 
is  true  with  any  statute  or  regulation,  it 
is  imiXKssible  to  answer  definitively  every 
conceivable  question  of  Interpretation  or 
application  which  might  arise  in  imple¬ 
menting  the  regulation.  Just  as  courts 
frequently  decline  to  decide  certain  is¬ 
sues  until  an  actual  situation  presents  a 
specific  case  or  controversy  before  them, 
the  Administrator  believes  that  it  would 
be  unwise  to  answer  every  hypothetical 
question  of  interpretation  or  application 
raised  in  the  comments  because  of  the 
precedent  that  could  be  set  based  upon 
Inadequate  factual  Information.  ’There 
are  some  questions  of  interpretation 
^diich  will  have  to  be  resolved  on  a  case- 
by-case  basis  in  the  process  of  imple¬ 
menting  the  regulation. 


’The  explanation  offered  below  relates 
to  points  so  basic  that  if  they  were  not 
clearly  understood  by  the  public  and 
agencies  implementing  the  regulation, 
serious  mistakes  in  implementation 
might  occur.  One  caveat  should  precede 
the  discussion:  The  following  is  the  Ad¬ 
ministrator’s  interpretation  of  his  own 
regulation,  40  CFR  52.22(b).  States 
which  develop  their  own  regulations 
which  may  be  approved  under  40  CFR 
51.18  are  not  bound  to  interpret  their 
regulations  in  the  same  manner,  so  long 
as  their  regulations  operate  to  insure 
that  ambient  air  quality  standards  will 
not  be  violated  as  a  result  of  the  con¬ 
struction  of  a  new  indirect  source. 

Most  questions  relate  to  the  basic 
scope  of  the  regulation,  the  type  of  in¬ 
direct  source  which  is  subject  to  review, 
and  the  nature  of  the  “associated  park¬ 
ing  area”  concept.  Since  almost  no  com¬ 
ments  or  questions  of  interpretation 
were  received  regarding  highways  and 
airports,  the  following  discussion,  unless 
otherwise  noted,  deals  with  all  other 
types  of  indirect  sources. 

The  basic  focus  of  the  regulation  is  to 
review  a  new  facility  which  will  have  an 
associated  parking  area  of  the  requisite 
number  of  parking  spaces.  ’The  list  con- 
Uhied  in  40  CFR  52.22(b)  (1)  (i)  is 
merely  a  set  of  examples  and  should  not 
be  over-emphasized.  The  key  to  deter¬ 
mining  which  facilities  must  be  reviewed 
is  in  paragraph  (b)  (2) ,  which  requires 
review  of  “a  new  parking  facility,  or 
other  new  indirect  soiu'ce  with  an  asso¬ 
ciated  parking  area’’  of  the  requisite 
size.  Thus  in  every  case,  the  most  impor¬ 
tant  factor  will  be  to  determine  whether 
an  “associated  parking  area”  of  the  req¬ 
uisite  size  is  to  be  “owned  and/or  oper¬ 
ated  in  conjunction  with”  a  facility. 

An  “associated  parking  area”  is  de¬ 
fined  in  paragraph  (b)(1)  (iii)  as  a 
“parking  facility  or  facilities  owned  and/ 
operated  in  conjunction  with  an  indirect 
source.”  To  be  an  “associated  parking 
area”  within  the  intent  of  the  regulation, 
the  area  must  be  a  separate  and  discrete 
localized  facility  associated  with  a  par¬ 
ticular  indirect  source.  ’Thus,  to  clear  up 
much  confusion  reflected  in  the  written 
comments,  an  urban  renewal  area  is  not 
itself  an  indirect  source  subject  to  review 
under  the  regulation  merely  because 
within  the  entire  area  there  may  be  more 
than  1,000  parking  spaces.  Rather,  it  is 
necessary  to  look  at  discrete  parking  fa¬ 
cilities  within  the  urban  renewal  area 
to  determine  what,  if  any,  construction 
within  the  area  will  be  subject  to  review 
under  the  regulation. 

For  example,  assume  that  twelve  blocks 
of  a  city  are  being  reconstructed  pursu¬ 
ant  to  a  redevelopment  plan.  Within  the 
twelve  blocks,  there  is  to  be  a  municipal 
auditorium  with  1,500  parking  spaces 
imdemeath  it.  an  apartment  building 
with  300  parking  spaces  adjacent  to  it 
to  serve  the  residents,  a  1,200-space  mu¬ 
nicipal  parking  garage,  many  town- 
houses  with  single  or  double  private 
garages  for  the  use  of  their  owners,  and 
500  spaces  for  curb-side  on-street 
parking. 

If  such  twelve  blocks  were  within  an 
SMSA,  the  municipal  audit(Hlum  and  the 


municipal  parking  garage  will  each  be 
subject  to  the  regulation  as  a  separate 
indirect  source  since  each  will  have  a 
separate  and  discrete  associated  parking 
area  of  1,000  spaces  or  more.  ’The  rede¬ 
velopment  project  itself  is  not  an  “in¬ 
direct  source”  subject  to  review  under 
the  regulation,  however,  merely  because 
it  includes  in  the  aggregate  more  than 
1,000  spaces. 

Thus,  to  answer  another  point  which 
has  caused  confusion,  the  construction, 

5  years  later,  of  a  new  apartment  build¬ 
ing  with  an  associated  parking  area  of 
600  cars  within  the  urban  renewal  area 
will  not  by  itself  trigger  review  under  the 
regulation.  First,  this  is  not  a  “modifica¬ 
tion”  within  the  contemplation  of  para¬ 
graph  (b)  (2)  (I)  (b)  since  it  is  not  a  mod¬ 
ification  of  an  associated  parking  area 
but  rather  a  new  separate  and  discrete 
parking  area.  Second,  this  is  not  an  in¬ 
crement  under  paragraph  (b)  (2)  (iv) 
since  it  is  not  an  increment  to  an  exist¬ 
ing  “indirect  source”  within  the  con¬ 
templation  of  the  regulation. 

If  500  spaces  are  later  added  to  the 
apartment’s  parking  facility,  then  this 
is  a  modification  to  a  particular  facility 
which  triggers  review.  Similarly,  addi¬ 
tional  spaces  added  to  such  facility  from 
time  to  time  will  be  considered  as  incre¬ 
ments  to  that  facility  within  the  contem¬ 
plation  of  paragraph  (b)(2)(iv). 

’The  foregoing  also  applies  to  other 
large-scale  developments  such  as  indus¬ 
trial  parks,  new  towns,  and  large  sub¬ 
division  developments.  'These  types  of  de¬ 
velopments  are  not  In  and  of  themselves 
indirect  sources  subject  to  review  under 
the  regulation,  although  in  each  case 
they  may  contain  many  indirect  soiu'ces 
subject  to  review. 

An  understanding  of  this  concept  helps 
answer  other  questions  raised  in  public 
comments.  For  instance,  a  question  fre¬ 
quently  posed  is  whether  commencing 
construction  of  one  facility  within  an 
urban  renewal  area  before  1975  will  ex¬ 
empt  all  future  construction  in  the  area 
from  review.  The  answer  is  “no”.  The  ur¬ 
ban  renewal  area  is  not  itself  an  indire^'t 
source;  facilities  within  the  area  which 
have  associated  parking  areas  of  the 
requisite  size  are.  Thus  construction  of 
a  second  facility  within  the  area  after 
December  31,  1974,  which  Is  otherwise 
subject  to  review  under  the  regulation 
will  not  be  exempt  merely  because  other 
facilities  commenced  pursuant  to  a  com¬ 
mon  plan  were  exempt. 

The  reason  the  phrase  “or  facilities”  is 
included  in  paragraph  (b)(1)  (ill)  is  to 
assure  that  mere  physical  barriers  be¬ 
tween  parking  areas  serving  a  single  in¬ 
direct  source  will  not  operate  to  exclude 
from  review  what  is  in  essence  a  discrete 
associated  parking  area  for  a  single 
source.  For  instance,  a  shopping  mall 
which  is  to  be  constructed  with  500  park¬ 
ing  spaces  on  the  north  side  of  the  mall 
and  500  spiaces  on  the  south,  even  though 
the  two  parking  “facilities”  are  physically 
separate  and  do  not  have  connecting 
roads  between  them,  will  be  considered 
to  have  an  “associated  parking  area”  of 
1,000  spaces. 

Several  questions  have  been  raised  re¬ 
garding  the  phrase  “owned  and/or  oper- 
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ated  in  conjunction  with  an  indirect 
source”  contained  in  paragraph  (b)(1) 
(ill).  The  use  of  the  word  “owned”  does 
not  mean,  as  some  who  commented  ap¬ 
parently  feared,  that  a  parking  lot  a  par¬ 
ticular  developer  owns  in  Tallahassee  will 
be  counted  in  determining  the  size  of  an 
associated  parking  area  in  Peoria.  The 
key  phrase  is  “in  conjunction  with,” 
which  is  intended  to  convey  an  opera¬ 
tional  test  looking  to  whether  a  particu¬ 
lar  parking  area  serves  a  particular  fa¬ 
cility  under  a  conunon  scheme  of  owner¬ 
ship  and/or  operation. 

Parking  facilities  which  are  fortui¬ 
tously  constructed  near  an  indirect  source 
but  over  which  the  owner  or  operator  of 
the  source  has  no  control,  and  which  are 
not  constructed  pursuant  to  an  under¬ 
standing  by  which  the  facility  will  serve 
the  indirect  source,  will  not  be  consid¬ 
ered  an  “associated  parking  area”  of  the 
source.  For  instance,  if  a  developer  con¬ 
structs  a  shopping  center  with  600  park¬ 
ing  spaces  and  a  municipality  erects  a 
500-space  parking  garage  adjacent  to  the 
center  completely  independent  of  the 
shopping  center  development,  there  is  not 
a  single.  1100-space  associated  parking 
area  within  the  contemplation  of  the  reg¬ 
ulation.  However,  if  such  parking  garage 
were  constructed  pursuant  to  an  explicit 
or  even  implied  agreement  with  the  shop¬ 
ping  center  developer  to  serve  the  shop¬ 
ping  center,  it  would  be  considered  part 
of  the  center’s  "associated  parking  area.” 

It  is  not  necessary  for  an  “associated 
parking  area”  to  be  directly  contiguous  to 
an  indirect  source  to  cause  that  source 
to  be  subject  to  review.  For  instance,  a 
developer  could  not  avoid  review  by  con¬ 
structing  a  large  retail  facility  on  one  side 
of  the  street  with  forty  parking  spaces 
immediately  adjacent  to  it,  and  con¬ 
structing  a  960-space  parking  facility 
across  the  street.  All  1,000  spaces  will  be 
treated  as  an  “associated  parking  area” 
within  the  contemplation  of  paragraph 
(b)(1)  (iii)  since  they  are  owned  and/or 
operated  In  conjunction  with  a  particular 
indirect  source.  On  the  other  hand,  park¬ 
ing  facilities  located  across  Uie  street 
from  each  other  within  an  industrial  park 
which  serve  two  separate  indirect  sources 
will  not  constitute  a  single  “associated 
parking  area.” 

Many  questions  have  arisen  concern¬ 
ing  “phased”  development.  As  noted 
above,  a  major  area-wide  development 
such  as  an  uihan  renewal  project,  an  in¬ 
dustrial  park,  or  a  “new  town”  will  not  be 
an  indirect  source  Itself  but  may  instead 
contain  several  indirect  sources  sep¬ 
arately  reviewable  irnder  the  regulation. 
In  response  to  many  comments,  two 
points  about  phased  development  should 
be  made  clear  at  this  time: 

(1)  Applicants  will  be  able,  and  in  fact 
are  encouraged,  to  apply  for  approval  of 
an  Indirect  sources  within  their  phased 
developments  at  the  same  time,  so  long 
as  an  the  information  required  for  the  re¬ 
viewing  agency  to  perform  an  air  quality 
impact  anahrsis  for  each  source  can  be 
provided.  This  will  allow  developers  to 
proceed  with  major  developments  with  a 
greater  degree  of  certainty. 


(2)  Since  a  major  area  development  is 
not  in  Itself  a  discrete  indirect  source  sub¬ 
ject  to  review  under  the  regulation,  com¬ 
mencement  of  one  phase  of  such  develop¬ 
ment  prior  to  1975  will  not  operate  to 
exempt  subsequent  indirect  sources 
within  such  overall  development  plan 
which  commence  construction  after  De¬ 
cember  31,  1974,  from  indirect  source 
review. 

One  tangential  issue  which  has  been 
raised  frequently  relates  to  phased  con¬ 
struction  within  a  single  indirect  source 
subject  to  review  under  the  regulation. 
For  example,  assume  that  a  shopping 
center  with  a  3,000-space  parking  area  is 
to  have  four  major  “anchor”  department 
stores  in  addition  to  dozens  of  smaller 
retail  and  service  establishments.  The 
plan  is  to  build  the  bulk  of  the  shopping 
center  initially,  including  all  of  the  park¬ 
ing  area,  but  for  business  reasons  to  with¬ 
hold  construction  of  two  of  the  “anchor” 
stores  for  two  or  three  years  after  the 
center  first  opens.  The  two  questions 
which  arise  are:  (1)  If  construction 
commences  on  the  intial  part  of  the  cen¬ 
ter  prior  to  1975  will  the  subsequent  con¬ 
struction  of  the  two  anchors  trigger- 
review  for  such  two  new  stores?  (2)  Al¬ 
ternatively,  will  such  subsequent  con¬ 
struction  mean  that  construction  of  the 
entire  center  is  covered  under  the  regu¬ 
lation  under  the  theory  that  the  con¬ 
struction  which  wa.s  commenced  prior  to 
1975  was  not  “continuous”? 

(1)  The  mere  fact  that  two  new  stores 
are  being  added  to  the  shopping  center 
will  not  trigger  indirect  source  review. 
The  new  construction  is  a  modification 
to  an  existing  indirect  source  (the  shop¬ 
ping  center  with  two  “anchors”  and  3,000 
parking  spaces),  but  modifications  are 
not  reviewed  unless  parking  capacity  is 
increased  by  500  cars  or  more  (1,000  cars 
or  more  in  non-SMSA’s).  (2)  The  fact 
that  the  shopping  center  is  not  modified 
for  two  or  three  years  after  initial  open¬ 
ing  for  business  does  not  msdce  the  con¬ 
struction  which  conunenced  prior  to 
1975  non-“continuous”  and  therefore 
subject  the  entire  project  to  indirect 
source  review,  because  in  essence  a  single 
indirect  source  (the  shopping  center 
with  3,000  parking  spaces  minus  two 
anchors)  was  constructed  in  a  con¬ 
tinuous  process  which  conunenced  prior 
to  1975. 

Several  persons  questioned  whether 
demolition  is  to  be  considered  as  “site 
clearance”  as  that  term  is  used  in  the 
definitions  of  the  phrases  “to  commence 
construction”  and  “to  commence  modifi¬ 
cation”  in  paragraph  (b)(1)  (v)  and 
(Vi) .  The  Administrator  considers  demo¬ 
lition  to  be  a  form  of  site  clearance.  It  is 
important  to  note,  however,  that  the 
term  “continuous”  is  crucial  in  the  defini¬ 
tion  of  these  phrases.  Demolition  prior  to 
1975  will  serve  to  exempt  a  projrot  only 
where  it  is  part  of  a  continuous  program 
of  construction  specifically  desired  for 
a  pcutkular  indirect  source.  For  exam¬ 
ple,  where  a  developer  demolished  a 
structure  on  a  particular  site  in  1973,  then 
does  no  further  physical  site  work  imtil 
1975,  a  source  constructed  on  that 
will  not  be  exempt  from  review  merely 


because  the  site  clearance  began  in  1973. 

Two  points  should  be  made  regarding 
the  “force  majeure”  (acts  of  God.  strikes, 
etc.)  language  in  paragraph  (b)(l)(v). 

(1)  The  fact  that  construction  failed  to 
commence  at  all  prior  to  1975  because  of 
“force  majeure”  reasons  is  irrelevant. 
Actual  physical  site  work  must  com¬ 
mence  in  a  continuous  course  before  1975 
for  the  exemption  to  be  valid.  (2)  Only 
breaks  in  construction  attributable  solely 
to  the  enumerated  “force  majeure”  rea¬ 
sons  will  be  considered  in  determining 
whether  a  project  is  exempt.  I\)r  in¬ 
stance.  if  a  site  were  demolished  in  1973, 
then  for  business  or  other  reasons,  actual 
physical  construction  ceased,  and  a  de¬ 
veloper  planned  to  commence  continuous 
construction  on  the  site  in  mld-1974  but 
was  prevented  from  doing  so  until  1975 
because  of  litigation,  the  source  would  not 
be  exempted  from  review  since  factors 
other  than  the  “force  majeure”  reasons 
played  a  role  in  rendering  the  construc¬ 
tion  noncontinuous. 

Some  comments  urged  that  the  basic 
coverage  requirement  set  forth  in  para¬ 
graphs  (b)(2)(i)  and  (ii)  be  amended 
to  require  that  only  those  indirect 
sources  for  which  a  new  associated 
parking  area  is  constructed  be  subject  to 
review.  As  the  regulation  is  now  written, 
an  indirect  source  constructed  on  a  pres¬ 
ently  existing  associated  parking  area  is 
subject  to  review  as  well. 

Such  an  amendment  would  create  im- 
warranted  exemptions.  One  case  would 
be  that  of  a  developer  who  has  (grated 
a  large  surface  parking  lot  for  several 
years,  and  then  decides  to  construct  an 
office  building  on  part  of  the  lot  while 
retaining  the  remainder  to  serve  as  the 
parking  lot  for  the  building.  Although 
the  associated  parking  area  would  not 
be  new.  the  office  building  should  clearly 
be  required  to  undergo  pre-construction 
review  as  a  new  indirect  source.  Another 
example  is  the  demolition  of  a  large 
shopping  center  structure  followed  by 
the  construction  of  a  new  shopping  cen¬ 
ter  on  the  same  parcel  of  land  using 
the  same  parking  lot.  In  each  case,  it  is 
reasonable  to  expect  the  developer  to 
take  air  quality  considerations  into  ac¬ 
count  in  planning  his  basic  design,  and 
the  construction  will  not  be  exempt  from 
indirect  source  review. 

A  closely  related  matter  which  has 
drawn  several  questions  is  the  status 
under  the  regulation  of  accidental  de¬ 
struction  of  an  indirect  source  followed 
by  new  construction  on  the  same  parcel. 
Consistent  with  the  foregoing  line  of 
reascming,  such  construction  would  not 
be  exempt  from  review.  Again,  the  de¬ 
veloper  can  fairiy  be  expected  to  cmudder 
air  quality  in  designing  and  planning 
for  his  new  construction.  New  construc- 
ticm  following  destruction  on  a  parcel 
would  certainly  be  subject  to  more  rigid 
building  code  requirements  or  zoning 
ordinances  which  had  been  enacted  since 
the  construction  of  the  original  improve¬ 
ments,  and  there  is  no  reason  to  depart 
from  this  principle  where  a  public  health 
regulaticm  is  concerned. 

Some  have  questkmed  whether  a  re¬ 
viewing  agency  could  use  paragraph  (b) 
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(10)  to  specify  that  an  approved  indirect 
source  may  be  further  modified  without 
review  by  adding  more  parking  spaces 
than  the  nxunber  which  triggers  review 
under  paragraphs  (b)  (2)  (i)  (b)  and  (b) 

(2)  (ii)  (b) .  As  discussed  on  February  25 
(39  FR  7276),  the  intent  of  this  provi¬ 
sion  is  to  allow  a  reviewing  agency  to  re¬ 
duce  the  number  of  new  parking  spaces 
that  would  trigger  review  for  a  particular 
indirect  source  if  it  is  deterniined  that 
such  a  minor  modification  could  cause  a 
violation  of  the  national  standards.  Since 
It  is  difficult  to  accurately  predict  the 
extent  which  the  area  surrounding  a 
proposed  facility  will  grow  between  the 
approval  of  its  initial  application  and  any 
possible  modification,  the  Administrator 
does  not  consider  io  appropriate  to  allow 
paragraph  (b)  (10)  to  be  used  to  liberalize 
the  requirements  of  paragraphs  (b)(2) 

(i)  (b)  and  (b)  (2)  (ii)  (b) .  Paragraph  (b) 
(10)  has  been  modified  to  clarify  this 
point. 

Several  persons  have  questioned 
whether  an  indirect  source  approval  is 
transferable.  The  Administrator  con¬ 
siders  such  approvals  to  be  fully  trans¬ 
ferable  between  successive  owners  of  the 
property  for  which  an  approval  is 
granted  so  long  as  the  indirect  source  is 
constructed  and/or  modified  fully  in  ac¬ 
cordance  with  the  approved  application 
and  all  conditions  thereto. 

As  alluded  to  before,  it  is  not  possible 
to  issue  an  interpretative  ruling  which 
will  answer  precisely  every  question  that 
will  arise  In  administering  this  regula¬ 
tion.  Many  questions  concerning  whether 
or  not  a  facility  is  subject  to  review  under 
the  regulation  will  necessarily  have  to  be 
answered  on  a  case-by-case  basis,  with 
those  administering  the  regulation  using 
their  sound  discretion.  In  general,  de¬ 
velopers  should  assume  that  devices  used 
in  an  attempt  to  evade  review  will  be 
scrutinized  carefully  to  determine 
whether  a  source  actually  subject  to  the 
regulation  is  commencing  construction 
without  the  required  approval.  Those 
conducting  review  under  the  regulation 
should  resolve  doubts  and  close  cases  in 
favor  of  coverage  since  the  purpose  of 
the  regulation  is  to  review  aU  new  and 
modified  indirect  sources  except  those 
clearly  and  specifically  exempted.  This 
approach  best  serves  the  dictates  of  the 
Clean  Air  Act,  which  requires  measures 
to  “insure"  the  attainment  and  main¬ 
tenance  of  the  ambient  standards. 

The  Administrator  does  not  expect 
many  evasion  problems  to  arise  in  view  of 
the  significant  risks  developers  and 
lenders  would  be  taking.  In  commencing 
construction  of  a  facility  subject  to  the 
regulation  without  securing  the  neces¬ 
sary  approval,  the  developer  would  be 
subject  to  the  heavy  criminal  penalties  of 
section  113  of  the  Clean  Air  Act.  More¬ 
over,  further  construction  of  the  facility 
could  be  enjoined  and  a  facility  for  which 
construction  had  been  completed  could 
be  shut  down.  Thus  it  is  doubtful  whether 
prudent  lenders  will  fimd  projects  unless 
they  are  sure  that  a  facility  has  either 
received  indirect  source  approval  or  that 
none  is  needed. 


In  this  regard,  developers  who  plan  to 
construct  projects  which  they  feel  are 
exempt  but  which  may  be  arguably  sub¬ 
ject  to  the  regulation  may  apply  for  a 
determination  of  applicability  ruling 
from  EPA  to  achieve  a  greater  degree  of 
certainty  in  proceeding  with  their 
projects. 

Such  rulings  should  be  requested  in 
writing  from  the  appropriate  regional 
offices.  Requests  should  fully  recite  the 
facts  upon  which  the  developer  believes 
an  exemption  is  based.  In  appropriate 
cases  a  rulii^  will  be  issued  which  will 
be  carefully  and  strictly  limited  to  the 
facts  as  understood  by  the  agency.  If 
construction  commences  in  circum¬ 
stances  under  which  any  material  fact 
is  at  variance  wi*^h  those  represented  in 
the  ruling  request,  or  if  a  material  fact 
were  omitted  from  the  request,  then  the 
ruling  would  be  rendered  inoperative. 
Applicants  should  be  aware  of  section 
113(c)(2)  of  the  Clean  Air  Act,  which 
provides  that  any  person  who  knowingly 
falsifies  information  in  any  application 
required  pursuant  to  the  Act  is  subject 
to  fine  and/or  imprisonment. 

Specific  Changes  to  the  Regul.\tion 

The  following  changes  have  been  made 
as  a  result  of  public  comment  on  the 
February  25, 1974,  regulations. 

1.  Phased  development.  Paragraph 
(b)  (2)  (iv) ,  which  is  intended  to  prevent 
circumvention  of  the  regulation  through 
numerous  minor  modifications,  is 
amended  below  to  allow  each  phase  of  a 
project  to  be  constructed  without  the 
issuance  of  a  separate  permit  as  long  as 
the  entire  project  hrd  received  approval 
at  the  outset.  In  addition,  the  informa¬ 
tion  to  be  submitted  in  support  of  an 
application  [Paragraph  <b)(3)]  has 
been  clarified  with  respect  to  phased  de¬ 
velopment  projects.  The  traffic  condi¬ 
tions  at  the  time  each  phase  becomes 
operational  must  be  submitted  so  that 
the  Administrator  can  determine  the 
project’s  air  quality  impact  at  any  time 
during  the  development  process.  This 
determination  is  necessary  since  a  facil¬ 
ity  might  be  acceptable  upon  completion 
at  some  extended  future  date  (due  to  the 
effects  of  the  Federal  Motor  Vehicle  Con¬ 
trol  Program) ,  yet  could  cause  a  viola¬ 
tion  of  air  quality  standards  at  some 
intermediate  stage  of  development. 

2.  Basis  for  disapproval  for  violations 
of  the  carbon  monoxide  standard.  The 
Federal  indirect  source  regulation  has 
been  promulgated  to  conform  to  the  re¬ 
quirements  of  40  CPR  51.18,  which  re¬ 
quires  all  state  implementation  plans  to 
have  indirect  source  review  procedures 
to  prevent  construction  which  “will 
interfere  with  attainment  or  mainte¬ 
nance”  of  ambient  standards.  The  Fed¬ 
eral  regulations  proposed  on  October  30, 
1973,  provided  that  construction  must  be 
prevented  where  the  indirect  source 
would  “prevent  or  interfere  with  the  at¬ 
tainment  or  maintenance”  of  ambient 
standards.  (Proposed  40  CFR  52.22(b) 
(4)(i)(b),  38  FR  29896.)  Because  some 
comments  in  response  to  the  October  30 
proposal  reflected  concern  as  to  the  pre¬ 
cise  meaning  of  the  quoted  phrase,  the 


Administrator  endeavored  to  state  the 
test  with  more  specificity  in  the  final 
regulation  (40  CFR  52.22(b)(4)(i)(b)- 
(C),39FR7277). 

Upon  further  analysis  and  considera¬ 
tion  of  comments,  the  Administrator  has 
determined  that  the  test  for  carbon 
monoxide  violations  can  be  stated  more 
simply  than  in  the  February  regulation 
and  more  in  conformity  with  the  require¬ 
ments  of  the  Clean  Air  Act  and  40  CFR 
51.18.  Moreover,  the  new  statement  of 
the  test  more  closely  follows  the  intent 
of  the  October  30  proposal. 

The  new  statement  of  the  test  requires 
disapproval  of  a  facility  which  would 
either  cause  a  new  violation  or  exacer¬ 
bate  any  existing  violation  of  a  carbon 
monoxide  standard,  in  any  portion  of  any 
air  quality  control  region.  The  test  as 
stated  in  the  February  regulation  could 
have  permitted  temporary  new  viola¬ 
tions  of  the  carbon  monoxide  standard 
to  be  created  vmtil  the  specified  attain¬ 
ment  date.  This  would  be  inconsistent 
with  the  requirements  of  the  Clean  Air 
Act,  which  requires  attainment  of  pri¬ 
mary  ambient  standards  “as  expedi¬ 
tiously  as  practicable,”  not  merely  by  the 
statutory  deadline.  To  allow  violations  to 
be  created  or  exacerbated  by  the  con¬ 
struction  of  a  new  source  is  consistent 
neither  with  this  mandate  nor  with  40 
CFR  51.18,  since  to  allow  a  new  source  to 
create  new  violations  would  “interfere” 
with  the  attainment  of  the  standards  as 
expeditiously  as  practicable. 

3.  Basis  for  decisions  involving  photo¬ 
chemical  oxidant  and  nitrogen  dioxide. 
On  several  previous  occasions  (38  FR 
29893  at  29894  and  39  FR  7270  at  7272) , 
the  Administrator  has  expressed  reser¬ 
vations  concerning  the  adequacy  of 
available  analytical  techniques  to  accur¬ 
ately  anal5^  the  impact  of  a  specific 
indirect  source  on  ambient  air  quality 
concentrations  of  photochemical  oxidant 
and  nitrogen  dioxide.  The  application  of 
the  proportional  modeling  technique 
specified  in  the  February  25  regulations 
becomes  quite  subjective  when  applied  to 
the  incremental  air  quality  Impact  of  a 
single  facility  or  project.  Since  the  pro¬ 
portional  model  assumes  that  air  quality 
is  proportional  to  emissions,  the  key  to 
analyzing  the  air  quality  impact  of  a 
highway  or  airport  focuses  on  the  defi¬ 
nition  of  baseline  emissions.  If  the  base¬ 
line  emissions  are  those  presentlv  emitted 
on  the  proposed  site,  the  predicted  air 
quality  increase  would  be  extremely 
large.  If  the  baseline  emissions  are  those 
of  the  entire  region,  the  predicted  air 
quality  increase  would  in  most  cases,  be 
quite  small.  As  a  result  of  these  prob¬ 
lems,  the  Administrator  has  chosen  to 
eliminate  the  exclusive  use  of  the  pro¬ 
portional  model,  and  to  base  decisions 
involving  oxidant  and  nitrogen  dioxide 
on  considerations  to  be  published  shortly 
as  a  new  Appendix  to  Part  52.  While  the 
Administrator  does  not  desire  to  base 
photochemical  oxidant  and  nitrogen  di¬ 
oxide  decisions  exclusively  on  the  propor¬ 
tional  model  on  a  national  scale,  states 
are  not  precluded  from  u'^ing  such  a 
model  where  they  feel  it  is  appropriate 
for  their  local  needs  and  conditions. 
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4.  Use  oi  traffic  flow  characteristics 
for  highway  decisions.  As  promulgated 
on  February  25,  the  regulations  specified 
the  use  of  a  diffusion  model  for  analyz¬ 
ing  the  impact  of  highways  on  carbon 
monoxide  air  quality.  In  developing  the 
traffic  flow  characteristics  disctissed  be¬ 
low,  it  became  apparent  that  such  cri¬ 
teria  would  be  equally  applicable  for 
analyzing  localized  carbon  monoxide 
concentrations  in  the  vicinity  of  roads 
and  highway.  Thus,  the  regulations  are 
modified  below  to  permit  the  use  of  such 
characteristics,  with  the  option  of  using 
a  diffusion  model  if  either  the  applicant 
or  the  Administrator  deems  appropriate. 

5.  Applicant’s  opportunity  to  respond 
to  public  comment.  The  regulations  are 
amended  to  permit  the  applicant  to  re- 
rpond  in  writing,  within  10  days  after 
the  close  of  the  public  comment  period, 
on  the  comments  submitted  by  the  pub¬ 
lic.  The  Administrator  is  required  to  con¬ 
sider  such  response  in  making  his  final 
decision. 

6.  Permit  conditions  and  penalties. 
One  comment  indicated  that  the  require¬ 
ment  to  “operate  in  accordance  with  the 
application”  in  paragraph  (bXll)  was 
unreasonable,  since  it  could  be  construed 
to  require  the  applicant  to  obtain  per¬ 
mission  before  changing  store  hours  or 
other  minor  operating  practices  which 
may  have  been  indicated  in  the  applica¬ 
tion.  It  was  not  the  Administrator’s  in¬ 
tent  to  provide  that  any  minor  opera¬ 
tional  factor  which  could  have  no  rea¬ 
sonable  impact  upon  air  quality  be  an 
enforceable  permit  condition.  Accord¬ 
ingly,  the  above-quoted  phase  has  been 
omitted  from  paragraph  (b)  (11).  On  the 
other  hand,  in  most  cases  there  will  be 
certain  operational  factors  which  will  be 
crucial  to  the  air  quality  impact  of  an 
indirect  source.  Accordingly,  paragraph 
(b)(9)  is  amended  to  permit  the  review¬ 
ing  agency  to  specify  that  such  operating 
provisions  will  be  enforceable  permit 
conditions. 

It  is  crucial  to  the  effective  operation 
of  the  indirect  source  program  that  the 
reviewing  agency  utilize  the  provisions  of 
paragraph  (b)(9)  to  specify  any  such  op¬ 
erating  factor  which  could  affect  air 
quality  as  a  permit  condition.  Conditions 
which  must  be  considered  on  a  routine 
basis  will  be: 

a.  A  requirement  that  the  facility,  or 
any  incremental  development  phase,  not 
be  opened  for  business  prior  to  the  date 
specified  by  the  reviewing  agency.  Be¬ 
cause  of  the  continuing  emission  reduc¬ 
tion  effected  by  the  Federal  Motor  Ve¬ 
hicle  Control  Program,  the  vehicle  mix 
on  the  date  of  expected  opening  (and 
resulting  average  vehicle  emission  rate) 
could  be  an  important  factor  in  deter¬ 
mining  whether  air  quality  standards 
would  be  violated. 

b.  Specification  of  the  type  and  degree 
of  modification  to  the  approved  facility 
that  must  be  subject  to  review.  Since  the 
regulation  only  requires  review  of  modi¬ 
fications  that  result  in  addition  of  a  spec¬ 
ified  number  of  parking  spaces,  the  re¬ 
viewing  agency  may  also  specify  that 
certain  structural  or  use  changes  which 
would  adversely  impact  air  quality  sha.n 
also  be  subject  to  review. 


7.  Invalidation  of  approval.  Numerous 
comments  were  received  indicating  that 
in  many  cases,  on-site  construction 
would  not  commence  within  18  months 
after  receipt  of  approval  as  required 
under  subparagraph  (12).  Accordingly, 
this  period  has  been  extended  from  18  to 
24  months.  Subparagraph  (12)  still  con¬ 
tains  a  provision  allowing  the  Adminis¬ 
trator  to  extend  this  time  period  upon 
a  satisfactory  showing  that  an  exten¬ 
sion  is  justified.  Since  the  regulation  has 
been  modified  to  permit  the  applicant  to 
request  an  extension  at  the  time  of  ini¬ 
tial  application,  this  subparagraph 
should  not  introduce  uncertainty  for  de¬ 
velopers  acting  in  good  faith. 

8.  Data  to  be  submitted  by  the  appli¬ 
cant.  Paragraph  (b)(3)  is  amended  to 
eliminate  the  requirement  that  an  appli¬ 
cant  submit  the  intermediate  informa¬ 
tion,  such  as  trip  inducement  and  exist¬ 
ing  volumes,  that  are  used  to  estimate 
future  traffic  volumes.  As  amended,  para¬ 
graph  (b)(10)  requires  submission  of 
only  that  data  needed  to  determine  the 
traffic  flow  characteristics  on  which  the 
Administrator  will  base  his  decision  with 
respect  to  localized  carbon  monoxide 
concentrations.  An  additional  parameter, 
vehicle  capacity  of  major  roads  and  in¬ 
tersection  in  the  vicinity  of  the  indirect 
source,  is  included  since  it  is  needed  for 
determinations  based  upon  traffic  flow 
characteristic  guidelines.  Pursuant  to 
paragraph  (b)  (3)  (i)  (i) .  the  Adminis¬ 
trator  may  request  any  additional  infor¬ 
mation  needed  to  check  the  accvuracy  of 
the  estimates  submitted  by  the  appli¬ 
cant. 

9.  Examples  of  traffic  flow  character¬ 
istics.  As  indicated  below,  the  Adminis¬ 
trator  is  issuing  guidelines  setting  forth 
traffic  flow  characteristics  which  may  be 
used  in  determining  localized  carbon 
monoxide  concentration.  Consequently, 
the  examples  of  traffic  flow  characteris¬ 
tics  previously  listed  in  paragraph  (b) 
(4)  (ii)  are  no  longer  necessary  and  have 
been  deleted. 

10.  Necessity  for  ‘'on-site  construc¬ 
tion”.  In  order  to  clear  up  confusion,  the 
phrase  “on-site”  has  been  added  to  the 
definitions  of  "to  commence  construc¬ 
tion”  and  “to  commence  modification.” 
This  is  entirely  consistent  with  the  Ad¬ 
ministrator’s  intent  as  reflected  in  the 
February  25  preamble  at  39  FR  7273. 

11.  Sources  Subject  to  “Management 
of  Parking  Supply”  Regulations.  “Man¬ 
agement  of  parking  supply"  regula¬ 
tions  have  b^n  promulgate  by  EPA 
as  part  of  the  transportation  control 
plans  in  19  regions.  In  order  to  eliminate 
confusion  as  to  whether  the  indirect 
source  regulation  is  applicable  to  a  par¬ 
ticular  facility  in  areas  where  both  regu¬ 
lations  appear  to  be  in  effect,  the  indirect 
source  regulation  has  been  amended  to 
state  that  in  such  areas,  sources  which 
would  otherwise  be  required  to  undergo 
review  under  both  regulations  will  be 
subject  to  review  only  under  the  man¬ 
agement  of  parking  supply  regulation. 
Thus,  applicants  will  not  be  required  to 
apply  for  permits  from  EPA  through  two 
separate  procedures.  The  parking  man¬ 
agement  regulations  will  require  facili¬ 
ties  of  the  size  subject  to  indirect  source 


review  to  undergo  carbon  monoxide  im¬ 
pact  analysis  similar  to  that  required  by 
the  indirect  source  regulation  in  addi¬ 
tion  to  other  parking  management  re¬ 
view  requirements. 

It  should  be  noted,  however,  that  the 
parking  management  regulations  will 
not  exempt  from  review  sources  of  the 
size  covered  by  the  indirect  source  regu¬ 
lation  merely  because  a  general  construc¬ 
tion  contract  had  been  executed  for  such 
a  source.  Such  sources  shall  be  exempt 
only  if  they  have  commenced  on-site  con¬ 
struction  or  modification  on  or  before 
January  1,  1975.  The  management  of 
parking  supply  regulations  will  soon  be 
refined  by  EPA  in  the  respects  noted 
above. 

12.  Basis  for  Decisions  on  Carbon 
Monoxide  Impact.  Paragraph  (b)  (4)  (ii) 
has  been  clarified  to  emphasize  that 
there  are  a  number  of  analytical  tech¬ 
niques  which  may  be  acceptable  for 
evaluating  the  concentration  of  carbon 
monoxide  in  the  vicinity  of  indirect 
sources.  As  discussed  below,  the  Adminis¬ 
trator  has  developed  and  published  traffic 
flow  characteristic  guidelines  which  will 
be  one  method  which  may  be  used.  The 
use  of  such  guidelines,  however,  is  not 
a  requirement  of  the  regulation. 

As  explained  in  the  preamble  to  the 
February  promulgation  at  39  FR  7275, 
these  guidelines  will  have  the  beneficial 
effect  of  allowing  developers  to  plan  their 
facilities  so  as  to  maximize  their  chances 
for  approval.  Such  guidelines  will. fre¬ 
quently  be  used  by  EPA  in  conducting 
review  since  they  provide  a  rather  simple 
and  expeditious  method  in  analyzing 
carbon  monoxide  impact.  Neverth^ess, 
it  is  expected  that  in  many  cases  other 
methods,  such  as  diffusion  modeling,  will 
have  to  be  relied  on  in  making  the  de¬ 
termination.  For  instance,  where  basic 
technical  assumptions  used  in  develop¬ 
ing  the  guidelines  are  not  appropriate  in 
a  certain  area,  the  guidelines  would  not 
be  used  as  the  basis  for  deciding  whether 
a  permit  may  be  granted.  Instead,  a  dif¬ 
fusion  model  or  other  technique  which 
more  accurately  takes  account  of  the 
actual  conditions  at  a  particular  site 
would  have  to  be  used. 

13.  Minor  clarification  changes.  There 
have  been  several  other  minor  drafting 
changes  made  for  clarification  purposes 
which  do  not  change  the  scope  or  intent 
of  the  regulation. 

Analytical  Techniquis  for  Determining 

Carbon  Monoxide  Concentrations 

In  the  preamble  to  the  February  25 
promulgation,  the  Administrator  indi¬ 
cated  that  he  would  publish  guidelines 
setting  forth  traffic  flow  characteristics 
which  may  be  used  in  analyzing  the  car¬ 
bon  monoxide  impact  of  indirect  sources. 
Accordingly,  the  Agency  is  publishing 
Guidelines  for  the  Review  of  the  Impact 
of  Indirect  Sources  on  Ambient  Air  Qual¬ 
ity  which  specify  the  analytical  tech¬ 
niques  the  Agency  will  frequently  use  in 
determining  the  air  quality  impact  of  an 
indirect  source  on  localized  carbon  mon¬ 
oxide  concentrations.  (See  discussion 
imder  #12  above.) 

These  guidelines  will  be  available  for 
inspection  and  distribution  at  each  Re- 
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glonal  Office  as  well  a;  the  EPA  Freedom 
of  Information  Center,  401  M  Street. 
S.W.,  Washington,  D.C.  20460.  As  is  true 
of  any  guidelines  setting  forth  the 
Agency’s  procedures  or  practices,  EPA 
welcomes  any  relevant  written  comments 
relating  to  these  guidelines  at  any  time. 
Interested  persons  may  submit  written 
comments  to  the  Monitoring  and  Data 
Analysis  Division,  Environmental  Pro¬ 
tection  Agency,  Research  Triangle  Park, 
N.C.  27711. 

The  main  bodv  of  the  Guidelines  con¬ 
tains  a  simplified  methodology  which 
relates  certain  key  traffic  flow  charac¬ 
teristics  to  local  carbon  monoxide 
concentrations.  Nine  appendices  are  also 
included  for  conducting  a  more  complete 
analysis,  if  necessary,  of  the  impact  of 
an  indirect  source  on  ambient  air  qual¬ 
ity.  Seven  of  the  appendices  discuss 
methods  for  estimating  emissions  from 
the  different  types  of  indirect  sources, 
the  eighth  discusses  the  use  of  dispersion 
models  which  may  be  used  in  such  an 
analysis  as  well  as  methods  for  estimat¬ 
ing  background  concentrations,  and  the 
ninth  appendix  provides  a  compilation  of 
indirect  source  monitoring  studies.  The 
Guidelines  also  include  a  discussion  of 
several  considerations  for  improving 
traffic  fiow  characteristics,  thus  minimiz¬ 
ing  a  facility’s  potential  to  contribute  to 
a  violation  of  the  national  standards  for 
carbon  monoxide. 

Administrative  Procedures  and 
Delegation 

Where  the  Administrator  has  not  dele¬ 
gated  the  responsibility  for  implement¬ 
ing  §  52.22(b)  for  indirect  source  review 
to  a  State  or  local  agency,  the  implemen¬ 
tation  of  the  regulation  will  be  the  re¬ 
sponsibility  of  the  appropriate  EPA  Re¬ 
gional  Administrator.  A  list  of  the  States 
covered  by  each  Regional  Office  and  the 
Regional  Office  addresses  are  set  forth 
in  §  52.16  of  Part  52.  Questions  concern¬ 
ing  the  applicability  of  the  regulation 
and  any  other  inquiries  should  be  di¬ 
rected  to  the  appropriate  Regional  Of¬ 
fice.  Application  forms  should  be  re¬ 
quested  from  the  Regional  Office  and 
returned  there  for  review.  Since  forms 
will  not  be  available  immediately,  early 
applicants  should  contact  the  appro¬ 
priate  Regional  Office  for  interim  advice 
concerning  the  format  for  application. 
Those  applicants  wishing  to  submit  the 
results  of  diffusion  modeling  or  other 
analytical  technique  in  support  of  their 
application  are  urged  to  contact  the  Re¬ 
gional  Office  first  to  discuss  the  appro¬ 
priate  input  parameters  and  receptor 
sites  which  are  of  critical  interest. 

With  respect  to  highways  and  airports, 
it  is  expected  that  all  necessary  techni¬ 
cal  data  will  be  available  in  an  Environ¬ 
mental  Impact  Statement  (EIS)  pre¬ 
pared  pursuant  to  the  National  Environ¬ 
mental  Policy  Act  (42  U.S.C.  4321).  In 
such  cases,  all  that  is  necessary  to  make 
application  is  a  letter  to  the  appropriate 
Regional  Administrator  from  the  initiat¬ 
ing  agency,  accompanied  by  the  EIS  if 
not  previously  submitted,  requesting  per¬ 
mission  to  construct.  If  additional  data 
are  required,  the  Regional  Office  will 


notify  the  applicant  within  20  days  after 
receipt  of  the  request. 

Normally,  the  draft  EIS  for  highway 
projects  is  prepared  after  the  general 
corridor  has  been  defined  but  before  a 
specific  location  has  been  selected.  A 
draft  EIS  is  circulated  on  the  various 
location  alternatives  and  a  public  hear¬ 
ing  is  held  on  the  EIS.  Depending  on  the 
comments  received,  the  State  highway 
agency  may  decide  to  abandon  the  proj¬ 
ect  due  to  its  adverse  environmental 
consequences,  re-draft  the  EIS  to  con¬ 
tain  additional  alternatives,  or  issue  the 
final  EIS  on  the  alternatives  considered 
in  the  draft.  Following  the  issuance  of 
the  final  EIS,  the  State  highway  agency 
generally  proceeds  with  the  following 
steps  leading  to  the  eventual  construc¬ 
tion  of  the  highway;  selects  preferred 
alternative:  performs  detailed  highway 
design  and  development  of  specifica¬ 
tions;  holds  design  hearing:  obtains  ap¬ 
proval  and  funding  commitment  from 
the  Federal  Highway  Administration; 
acquires  right-of-way  land  and  appro¬ 
priate  easements:  advertises  for  and 
analyzes  bids;  and  awards  construction 
contracts. 

The  application  for  approval  under  the 
indirect  source  regulations  would  nor¬ 
mally  be  made  as  early  in  the  above  proc¬ 
ess  as  the  necessary  data  are  available, 
which  would  not  be  earlier  than  the  loca¬ 
tion  study  phase.  The  highway  agency 
may,  of  course,  make  application  at  any 
later  phase  prior  to  actual  commence¬ 
ment  of  construction.  Although  the  Ad¬ 
ministrator  would  prefer  to  consider 
only  the  selected  alternative  based  on 
the  final  EIS,  he  will  provide  the  high¬ 
way  agency  with  a  decision  on  each  of 
the  alternatives  specifically  analyzed  in 
the  draft  EIS.  In  addition,  review  based 
on  the  draft  EIS  coincides  with  EPA’s 
present  procedures  for  review  and 
rating  of  EIS’s.  Although  not  required, 
the  Administrator  urges  States  or  local 
agencies  accepting  delegation  of  these 
regulations  to  utilize  administrative  pro¬ 
cedures  similar  to  those  outlined  above. 

The  Administrator  reiterates  his  de¬ 
sire  to  delegate  the  indirect  source  re¬ 
view  procedures  to  States  and/or  local 
governments.  States  will  soon  be  receiv¬ 
ing  communications  from  EPA’s  regional 
offices  containing  more  details  regard¬ 
ing  delegation. 

If  a  State  agency  has  not  officially  re¬ 
quested  delegation,  the  Administrator 
will  entertain  requests  from  local  agen¬ 
cies.  Local  agencies  may  inquire  about 
delegation  procedures  at  the  appropriate 
EPA  Regional  Offices.  However,  no  dele¬ 
gation  will  be  made  directly  to  a  local 
agency  if  a  State  agency  has  already 
received  delegation.  In  addition  to  the 
guidance  provided  on  February  25,  1974, 
as  to  what  type  of  agency  should  receive 
delegation,  the  Administrator  feels  there 
are  certain  agencies  which  should  not  be 
delegated  review  responsibility  where  a 
conflict  of  interest  could  be  created.  For 
example,  the  Administrator  will  not 
delegate  the  indirect  source  review  to 
agencies,  such  as  State  highway  agencies, 
which  are  substantially  responsible  for 


originating  projects  subject  to  review 
under  these  regulations. 

Since  the  amendments  being  published 
today  are  in  response  to  public  comments 
based  upon  the  regulation  published 
in  February  and  review  is  to  begin  imder 
the  regulation  immediately,  the  Admin¬ 
istrator  finds  good  cause  not  to  subject 
the  amendments  to  further  public  com¬ 
ment  before  finalization  as  such  proce¬ 
dure  would  be  unnecessary  and  impracti¬ 
cable.  App>endix  A  is  being  promulgated 
in  final  form  because  interpretative  rul¬ 
ings  are  exempt  from  the  notice  and 
public  comment  requirements  of  the  Ad¬ 
ministrative  Procedure  Act.  For  the  con¬ 
venience  of  applicants,  reviewing  officials, 
and  all  other  interested  persons,  the 
regulation  is  being  reprinted  in  its  en¬ 
tirety  in  its  amended  form.  (Sections 
110(a)  (2)  (B) ,  110(c) ,  and  301  (a)  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
1857c-5(a)(2)(B),  1857c-5(c),  and 

1857g(a)).) 

Dated;  June  28,  1974. 

John  Quarles, 

Acting  Administrator. 

Part  52  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 

In  §  52.22,  paragraph  (b)  is  revised  to 
read  as  follows; 

§  52.22  Maintenance  of  standards. 

*  «  •  «  • 

(b)  Regulation  for  review  of  new  or 
modified  indirect  sources. 

(1)  All  terms  used  in  this  paragraph 
but  not  specifically  defined  below  shall 
have  the  meaning  given  them  in  5  52.01 
of  this  chapter. 

(i)  The  term  “indirect  source’’  means 
a  facility,  building,  structure,  or  installa¬ 
tion  which  attracts  or  may  attract 
mobile  source  activity  that  results  in 
emissions  of  a  pollutant  for  which  there 
is  a  national  standard.  Such  indirect 
sources  include,  but  are  not  limited  to; 

(a)  Highways  and  roads. 

(b)  Parking  facilities. 

(c)  Retail,  commercial  and  industrial 
facilities. 

(d)  Recreation,  amusement,  sports 
and  entertainment  facilities. 

(c)  Airports. 

(/)  Office  and  Government  buildings. 

(g)  Apartment  and  condominium 
buildings. 

(h)  Education  facilities. 

(ii)  The  term  “Administrator”  means 
the  Administrator  of  the  Environmental 
Protection  Agency  or  his  designated 
agent. 

(iii)  The  term  “associated  parking 
area”  means  a  parking  facility  or  facili¬ 
ties  owned  and/or  operated  in  conjunc¬ 
tion  with  an  indirect  source. 

(iv)  ’The  term  “aircraft  operation” 
means  an  aircraft  take-off  or  landing. 

(V)  The  phrase  “to  commence  con¬ 
struction”  means  to  engage  in  a  con¬ 
tinuous  program  of  on-site  construction 
Including  site  clearance,  grading,  dredg¬ 
ing,  or  land  filling  specifically  designed 
for  an  indirect  source  in  preparation  few 
the  fabrication,  erection,  or  installation 
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of  the  building  components  of  the  Indi¬ 
rect  source.  For  the  purpose  of  this  para¬ 
graph,  interruptions  resulting  from  acts 
of  God.  strikes,  litigation,  or  other  mat¬ 
ters  beyond  the  control  of  the  owner 
shall  be  disregarded  in  determining 
whether  a  construction  or  modification 
program  is  continuous. 

(vi>  The  phrase  “to  commence  modi¬ 
fication”  means  to  engage  in  a  continu¬ 
ous  program  of  on-site  modification,  in¬ 
cluding  site  clearance,  grading,  dredging, 
or  land  filling  in  preparation  for  a  spe¬ 
cific  modification  of  the  indirect  source. 

(vii)  The  term  “highway  section” 
means  the  development  proposal  of  a 
highway  of  substantial  length  between 
logical  termini  (major  crossroads,  popu¬ 
lation  centers,  major  traffic  generators, 
or  similar  major  highway  control  ele¬ 
ments)  as  normally  included  in  a  single 
location  study  or  multi-year  highway 
improvement  program  as  set  forth  in  23 
CFR  770.201  (38  FR  31677). 

(viii)  The  term  “highway  project” 
means  all  or  a  portion  of  a  highway  sec¬ 
tion  which  would  result  in  a  specific  con¬ 
struction  contract. 

(ix)  The  term  “Standard  Metropoli¬ 
tan  Statistical  Area  (SMSA)”  means 
such  areas  as  designated  by  the  U.S.  Bu¬ 
reau  of  the  Budget  in  the  following  pub¬ 
lication:  “Standard  Metropolitan  Statis¬ 
tical  Area,”  issued  in  1967,  with  subse¬ 
quent  amendments. 

(2)  The  requirements  of  this  para¬ 
graph  are  applicable  to  the  following: 

(i)  In  an  SMSA: 

(a)  Any  new  parking  facility,  or  other 
new  indirect  source  with  an  associated 
parking  area,  which  has  a  new  parking 
capacity  of  1,000  cars  or  more;  or 

(b)  Any  modified  parking  facility,  or 
any  modification  of  an  associated  park¬ 
ing  area,  which  increases  parking  ca¬ 
pacity  by  500  cars  or  more;  or 

(c)  Any  new  highway  project  with  an 
anticipated  average  annual  daily  traffic 
volume  of  20,000  or  more  vehicles  per  day 
within  ten  years  of  construction;  or 

(d)  Any  modified  highway  project 
which  will  increase  average  annual  daily 
traffic  volume  by  10,000  or  more  vehicles 
pfer  day  within  ten  years  after 
modification. 

(ii)  Outside  an  SMSA: 

(a)  Any  new  parking  facility,  or  other 
new  indirect  source  with  an  associated 
parking  area,  which  has  a  parking  ca¬ 
pacity  of  2,000  cars  or  more;  or 

(b)  Any  modified  parking  facility,  or 
any  modification  of  an  associated  park¬ 
ing  area,  which  increases  parking  ca¬ 
pacity  by  1,000  cars  or  more. 

(iii)  Any  airport,  the  construction  or 
general  modification  program  of  which 
is  expected  to  result  in  the  following 
activity  within  ten  years  of  construction 
or  modification; 

(a)  New  airport;  50,000  or  more  opera¬ 
tions  per  year  by  regularly  scheduled 
air  carriers,  or  use  by  1,600,000  or  more 
passengers  per  year. 

(b)  Modified  airport;  Increase  of 
50,000  or  more  operations  per  year  by 
regularly  scheduled  air  carriers  over  the 
existing  volume  of  operations,  or  increase 
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of  1,600,000  or  more  passengers  per 
year. 

(iv)  Where  an  indirect  source  is  con¬ 
structed  or  modified  in  increments  which 
individually  are  not  subject  to  review 
imder  this  paragraph,  and  which  are  not 
part  of  a  program  of  construction  or 
modification  in  planned  incremental 
phases  approved  by  the  Administrator, 
all  such  increments  commenced  after 
December  31,  1974,  or  after  the  latest 
approval  hereunder,  whichever  date  is 
most  recent,  shall  be  added  together  for 
determining  the  applicability  of  this 
paragraph. 

(3)  No  owner  or  operator  of  an  in¬ 
direct  source  subject  to  this  paragraph 
shall  commence  construction  or  modi¬ 
fication  of  such  source  after  Decem¬ 
ber  31,  1974,  without  first  obtaining  ap¬ 
proval  from  the  Administrator. 
Application  for  approval  to  construct  or 
modify  shall  be  by  means  prescribed  by 
the  Administrator,  and  shall  include  a 
copy  of  any  draft  or  final  environmental 
impact  statement  which  has  been  pre¬ 
pared  pursuant  to  the  National  Environ¬ 
mental  Policy  Act  (42  U.S.C.  4321).  If 
not  included  in  such  environmental  im¬ 
pact  statement,  the  Administrator  may 
request  the  following  information: 

(i)  For  all  indirect  sources  subject  to 
this  paragraph,  other  than  highway 
projects: 

(a)  The  name  and  address  of  the 
applicant. 

(b)  A  map  showing  the  location  of  the 
site  of  indirect  source  and  the  topog¬ 
raphy  of  the  area. 

(c)  A  description  of  the  proposed  use 
of  the  site,  including  the  normal  hours 
of  operation  of  the  facility,  and  the  gen¬ 
eral  types  of  activities  to  be  operated 
therein. 

(d)  A  site  plan  showing  the  location  of 
associated  parking  areas,  points  of  motor 
vehicle  ingress  and  egress  to  and  from 
the  site  and  its  associated  parking  areas, 
and  the  location  and  height  of  buildings 
on  the  site. 

(e)  An  identification  of  the  principal 
roads,  highways,  and  intersections  that 
will  be  used  by  motor  vehicles  moving  to 
or  from  the  indirect  source. 

(/)  An  estimate,  as  of  the  first  yea» 
after  the  date  the  indirect  source  will  be 
substantially  complete  and  operational, 
of  the  average  daily  traffic  volumes, 
maximum  traffic  volumes  for  one-hour 
and  eight-hour  periods,  and  vehicle  ca¬ 
pacities  of  the  principal  roads,  highways, 
and  intersections  identified  pursuant  to 
subdivision  (i)  (e)  of  this  subparagraph 
located  within  one-fourth  mile  of  all 
boundaries  of  the  site : 

(g)  Availability  of  existing  and  pro¬ 
jected  mass  transit  to  service  the  site. 

ih)  Where  approval  is  sought  for  in¬ 
direct  sources  to  be  constructed  in  in¬ 
cremental  phases,  the  information  re¬ 
quired  by  this  subparagraph  (3)  shall  be 
submitted  for  each  phase  of  the  construc¬ 
tion  project. 

(i)  Any  additional  information  or  doc¬ 
umentation  that  the  Administrator 
deems  necessary  to  determine  the  air 
quality  impact  of  the  indirect  source,  in¬ 
cluding  the  submission  of  measured  air 


quality  data  at  the  proposed  site  prior 
to  construction  or  modification. 

(ii)  For  airports; 

(a)  An  estimate  of  the  average  num¬ 
ber  and  maximum  number  of  aircraft 
operations  per  day  by  type  of  aircraft 
during  the  first,  fifth  and  tenth  years  af¬ 
ter  the  date  of  expected  completion. 

(b)  A  description  of  the  commercial, 
industrial,  residential  and  other  develop¬ 
ment  that  the  applicant  expects  will  oc¬ 
cur  within  three  miles  of  the  perimeter  of 
the  airport  within  the  first  five  and  the 
fii-st  ten  years  after  the  date  of  expected 
completion. 

( c )  Expected  passenger  loadings  at  the 
airport. 

(d)  The  information  required  under 
subdivisions  (i)  (a)  through  (i)  of  this 
subparagraph. 

(iii)  For  highway  projects: 

(a)  A  description  of  the  average  and 
maximum  traffic  volumes  for  one,  eight, 
and  24-hour  lime  period  expected  with¬ 
in  10  years  of  date  of  expected  comple¬ 
tion. 

(b)  An  estimate  of  vehicle  speeds  for 
average  and  maximum  traffic  volume 
conditions  and  the  vehicle  capacity  of  the 
highway  project. 

(c)  A  map  showing  the  location  of  the 
highway  project,  including  the  location 
of  buildings  along  the  right-of-way. 

((i)  A  description  of  the  general  fea¬ 
tures  of  the  highway  project  and  associ¬ 
ated  right-of-way,  including  the  ap¬ 
proximate  height  of  buildings  adjacent 
to  the  highway. 

(e)  Any  additional  information  or 
documentation  that  the  Administrator 
deems  necessary  to  determine  the  air 
quality  impact  of  the  indirect  source, 
including  the  submission  of  measured 
air  quality  data  at  the  proposed  site  prior 
to  construction  or  modification. 

(iv)  For  indirect  sources  other  than 
airports  and  those  highway  projects  sub¬ 
ject  to  the  provisions  of  paragraph  (b) 
(6)  (iii)  of  this  section,  the  air  quality 
monitoring  requirements  of  paragraph 
(b)  (3)  (i)  (i)  of  this  section  shall  be  lim¬ 
ited  to  carbon  monoxide,  and  shall  be 
conducted  for  a  period  of  not  more  than 
14  days. 

(4)  (i)  For  indirect  sources  other  than 
highway  projects  and  airports,  the  Ad¬ 
ministrator  shall  not  approve  an  applica¬ 
tion  to  construct  or  modify  if  he  (leter- 
mines  that  the  indirect  source  will: 

(a)  Cause  a  violation  of  the  control 
strategy  of  any  applicable  state  imple¬ 
mentation  plan ;  or 

(b)  Cause  or  exacerbate  a  violation  of 
the  national  standards  for  carbon  mon¬ 
oxide  in  any  region  or  portion  thereof, 

(ii)  The  Administrator  shall  make  the 
determination  pursuant  to  paragraph 
(b)(4)  (i)-(b)  of  this  section  by  evaluat¬ 
ing  the  anticiE>ated  concentration  of  car¬ 
bon  monoxide  at  reasonable  receptor  or 
exposure  sites  which  will  be  affected  by 
the  mobile  source  activity  expected  to  be 
attracted  by  the  indirect  source.  Such  de¬ 
termination  may  be  made  by  using  traf¬ 
fic  flow  characteristic  guidelines  pub¬ 
lished  by  the  Environmental  Protection 
Agency  which  relate  traffic  demand  and 
capacity  considerations  to  ambient  car- 
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bon  monoxide  impact,  by  use  of  appro¬ 
priate  atmospheric  diffusion  models  (ex¬ 
amples  of  which  are  referenced  in  Ap¬ 
pendix  0  to  Part  51  of  this  chapter), 
and/or  by  any  other  reliable  analytic 
method.  The  applicant  may  (but  need 
not)  submit  with  his  application,  the  re¬ 
sults  of  an  appropriate  diffusion  model 
and/or  any  other  reliable  analytic 
method,  along  with  the  technical  data 
and  information  supporting  such  results. 
Any  such  results  and  supporting  data 
submitted  by  the  applicant  shall  be  con¬ 
sidered  by  the  Administrator  in  making 
his  determination  pursuant  to  paragraph 
(b)  (4)  (i)  (b)  of  this  section. 

(5)  (i)  For  airports  subject  to  this 
paragraph,  the  Administrator  shall  base 
his  decision  on  the  approval  or  disap¬ 
proval  of  an  application  on  the  consid¬ 
erations  to  be  published  as  an  Appendix 
to  this  Part. 

(ii)  For  highway  projects  and  park¬ 
ing  facilities  specified  imder  paragraph 
(b)  (2)  of  this  section  which  are  asso¬ 
ciated  with  airports,  the  requirements 
and  procedures  specified  in  paragraphs 
(b)(4)  and  (6)(i)  and  (il)  of  this  sec¬ 
tion  shall  be  met. 

(6)  (i)  For  all  highway  projects  sub¬ 
ject  to  this  paragraph,  the  Administra¬ 
tor  shall  not  approve  an  application  to 
construct  or  modify  if  he  determines  that 
the  indirect  source  will : 

(a)  Cause  a  violation  of  the  control 
strategy  of  any  applicable  state  imple¬ 
mentation  plan;  or 

(b)  Cause  or  exacerbate  a  violation  of 
the  national  standards  for  carbon 
monoxide  In  any  region  or  portion 
thereof. 

(ii)  The  determination  pursuant  to 
paragp^ph  (b)(6)(i)(b)  of  this  section 
shall  be  made  by  evaluating  the  antic¬ 
ipated  concentration  of  carbon  monox¬ 
ide  at  reasonable  receptor  or  exposure 
sites  which  will  be  affected  by  the  mobile 
source  activity  expected  on  the  highway 
for  the  ten  year  period  following  the  ex¬ 
pected  date  of  completion  according  to 
the  procedures  specified  in  paragraph 
(b)  (4)  (ii)  of  this  section. 

(iil)  For  new  highway  projects  sub¬ 
ject  to  this  paragraph  with  an  antici¬ 
pated  average  daily  trafflc  volume  of 
50,000  or  more  vehicles  within  ten  years 
of  construction,  or  modifications  to  high¬ 
way  projects  subject  to  this  paragraph 
which  will  increase  average  daily  traflOc 
volume  by  25,000  or  more  vehicles  within 
ten  years  after  modification,  the  Admin¬ 
istrator’s  decision  on  the  approval  or  dis¬ 
approval  of  an  application  shall  be  based 
on  the  considerations  to  be  published  as 
an  Appendix  to  this  Part  in  addition  to 
the  requirements  of  paragraph  (b)  (6)  (i) 
of  this  section. 

(7)  The  determination  of  the  air  qual¬ 
ity  impact  of  a  proposed  indirect  source 
“at  reasonable  receptor  or  exposure  sites” 
shall  mean  such  locations  where  people 
might  reasonably  be  exposed  for  time 
periods  consistent  with  the  national  am¬ 
bient  air  quality  standards  for  the  pollut¬ 
ants  specified  for  analysis  pursuant  to 
this  paragraph. 

(8)  (i)  Within  20  days  after  receipt  of 
an  application  or  addition  thereto,  the 


Administrator  shall  advise  the  owner  or 
operator  of  any  deficiency  in  the  infor¬ 
mation  submitted  in  support  of  the  ap¬ 
plication.  In  the  event  of  such  a  defi¬ 
ciency.  the  date  of  receipt  of  the  applica¬ 
tion  for  the  purpose  of  paragraph  (b)  (8) 
(ii)  of  this  section  shall  be  the  date  on 
which  all  required  information  is  re¬ 
ceived  by  the  Administrator. 

(ii)  Within  30  days  after  receipt  of  a 
complete  application,  the  Administrator 
shall; 

(a)  Make  a  preliminary  determination 
whether  the  indirect  source  should  be 
approved,  approved  with  conditions  in 
accordance  with  paragraphs  (b)  (9)  or 
(10)  of  this  section,  or  disapproved. 

(b)  Make  available  in  at  least  one 
location  in  each  region  in  which  the  pro¬ 
posed  indirect  source  would  be  con¬ 
structed,  a  copy  of  all  materials  sub¬ 
mitted  by  the  owner  or  operator,  a  copy 
of  the  Administrator’s  preliminary  deter¬ 
mination,  and  a  copy  or  sununary  of 
other  materials,  if  any,  considered  by  the 
Administrator  in  making  his  preliminary 
determination;  and 

(c)  Notify  the  public,  by  prominent 
advertisement  in  a  newspaper  of  general 
circulation  in  each  region  in  which  the 
proposed  indirect  source  would  be  con¬ 
structed,  of  the  opportunity  for  written 
public  comment  on  the  information  sub¬ 
mitted  by  the  owner  or  operator  and  the 
Administrator’s  preliminary  determina¬ 
tion  on  the  approvability  of  the  indirect 
source. 

(iii)  A  copy  of  the  notice  required  pur¬ 
suant  to  this  subparagraph  shall  be  sent 
to  the  applicant  and  to  officials  and 
agencies  having  cognizance  over  the  lo¬ 
cation  where  the  indirect  source  will  be 
situated,  as  follows;  State  and  local  air 
pollution  control  agencies,  the  chief  ex¬ 
ecutive  of  the  city  and  county;  any  com¬ 
prehensive  regional  land  use  planning 
agency;  and  for  highways,  any  local 
board  or  committee  charged  with  respon¬ 
sibility  for  activities  in  the  conduct  of  the 
urban  transportation  planning  process 
(3-C  process)  pursuant  to  23  U.S.C.  134. 

(iv)  Public  comments  submitted  in 
writing  within  30  days  after  the  date  such 
information  is  made  available  shall  be 
considered  by  the  Administrator  in  mak¬ 
ing  his  final  decision  on  the  application. 
No  later  than  10  days  after  the  close  of 
the  public  comment  period,  the  applicant 
may  submit  a  written  response  to  any 
comments  submitted  by  the  public.  The 
Administrator  shall  consider  the  appli¬ 
cant’s  response  in  making  his  final  de¬ 
cision.  All  comments  shall  be  made  avail¬ 
able  for  public  inspection  in  at  least  one 
location  in  the  region  in  which  the  in¬ 
direct  source  would  be  located. 

(V)  The  Administrator  shall  take 
final  action  on  an  application  within  30 
days  after  the  close  of  the  public  com¬ 
ment  period.  The  Administrator  shall 
notify  the  applicant  in  writing  of  his 
approval,  conditional  approval,  or  de¬ 
nial  of  the  application,  and  shall  set 
forth  his  reasons  for  conditional  ap¬ 
proval  or  denial.  Such  notification  shall 
be  made  available  for  public  inspection 
in  at  least  one  location  in  the  region  in 
which  the  indirect  source  would  be 
located. 


(vi)  The  Administrator  may  extend 
each  of  the  time  periods  specified  in 
paragraphs  (b)(8)(ii),  (iv),  or  (v)  of 
this  section  by  no  more  than  30  days,  or 
such  other  period  as  agreed  to  by  the 
applicant  and  the  Administrator. 

(9)  (i)  Whenever  an  indirect  source 
as  proposed  by  an  owner  or  operator’s 
application  would  not  be  permitted  to  be 
constructed  for  failure  to  meet  the  tests 
set  forth  pursuant  to  paragraphs  (b)  (4) 
(i),  (b)(5)(l),  or  (b)(6)(i)  and  (iii)  of 
this  section,  the  Administrator  may  im¬ 
pose  reasonable  conditions  on  an  ap¬ 
proval  related  to  the  air  quality  aspects 
of  the  proposed  indirect  source  so  that 
such  source,  if  constructed  or  modified 
in  accordance  with  such  conditions,  could 
meet  the  tests  set  forth  pursuant  to 
paragraphs  (b)(4)(i),  (b)(5)(i),  or  (b) 
(6)  (i)  and  (iii)  of  this  section.  Such  con¬ 
ditions  may  include,  but  not  be  limited 
to: 

(a)  Binding  commitments  to  roadway 
improvements  or  additional  mass  transit 
facilities  to  serve  the  indirect  source  se¬ 
cured  by  the  owner  or  operator  from 
governmental  agencies  having  jurisdic¬ 
tion  thereof ; 

(b)  Binding  commitments  by  the 
owner  or  operator  to  specific  programs 
for  mass  transit  incentives  for  the  em¬ 
ployees  and  patrons  of  the  source;  and 

(c)  Binding  commitments  by  the 
owner  or  operator  to  construct,  modify, 
or  operate  the  indirect  source  in  such 
a  manner  as  may  be  necessary  to  achieve 
the  traffic  flow  characteristics  published 
by  the  Environmental  Protection  Agency 
pursuant  to  paragraph  (b)  (4)  (ii)  of  this 
section. 

(ii)  The  Administrator  may  specify 
that  any  items  of  information  provided 
in  an  application  for  approval  related  to 
the  operation  of  an  indirect  source  which 
may  affect  the  source’s  air  quality  impact 
shall  be  considered  permit  conditions. 

(10)  Notwithstanding  the  provisions 
relating  to  modified  indirect  sources  con¬ 
tained  in  paragraph  (b)(2)  of  this  sec¬ 
tion,  the  Administrator  may  condition 
any  approval  by  reducing  the  extent  to 
which  the  indirect  source  may  be  further 
modified  without  resubmission  for  ap¬ 
proval  under  this  paragraph. 

(11)  Any  owner  or  operator  who  fails 
to  construct  an  indirect  source  in  ac¬ 
cordance  with  the  application  as  ap¬ 
proved  by  the  Administrator;  any  owner 
or  operator  who  fails  to  construct  and 
operate  an  indirect  source  in  accordance 
with  conditions  imposed  by  the  Admin¬ 
istrator  under  paragraph  (b)(9);  any 
owner  or  operator  who  modifies  an  in¬ 
direct  source  in  violation  of  conditions 
imposed  by  the  Administrator  under 
paragraph  (b)(10);  or  any  owner  or 
operator  of  an  indirect  source  subject  to 
this  paragraph  who  commences  con¬ 
struction  or  modification  thereof  after 
December  31,  1974,  without  applying  for 
and  receiving  approval  hereunder,  shall 
be  subject  to  the  penalties  specified  un¬ 
der  section  113  of  the  Act  and  shall  be 
considered  in  violation  of  an  emission 
standard  or  limitation  under  section  304 
of  the  Act.  Subsequent  modification  to 
an  approved  indirect  source  may  be 
made  without  applying  for  permi^ion 
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pursuant  to  this  paragraph  only  where 
such  modification  would  not  violate  any 
condition  imposed  pursuant  to  para¬ 
graphs  (b)  (9)  and  (10)  of  this  section 
and  would  not  be  subject  to  the  modifica¬ 
tion  criteria  set  forth  in  paragraph  (b) 

(2)  of  this  section. 

(12)  Approval  to  construct  or  modify 
shall  become  invalid  if  construction  or 
modification  is  not  commenced  within 
2i  months  after  receipt  of  such  approval. 
The  Administrator  may  extend  such 
time  period  upon  a  satisfactory  showing 
that  an  extension  is  justified.  TTie  appli¬ 
cant  may  apply  for  such  an  extension 
at  the  time  of  initial  application  or  at 
any  time  thereafter. 

(13)  Approval  to  construct  or  modify 
shall  not  relieve  any  owner  or  operator 
of  the  responsibility  to  comply  with  the 
control  strategy  and  all  local.  State  and 
Federal  regulations  which  are  part  of 
the  applicable  State  implementation 
plan. 

(14)  Where  the  Administrator  dele¬ 
gates  the  responsibility  for  implementing 
the  procedures  for  conductmg  indirect 
source  review  pursuant  to  this  para¬ 
graph  to  any  agency,  other  than  a  re¬ 
gional  office  of  the  Environmental  Pro¬ 
tection  Agency,  the  followmg  provisions 
shall  apply ; 

(i)  Where  the  agency  designated  is  not 
an  air  pollution  control  agency,  such 
agency  shall  consult  with  the  appro¬ 
priate  State  or  local  air  pollution  con¬ 
trol  agency  prior  to  making  any  deter¬ 
mination  required  by  paragraphs  (b)(4), 
(5),  or  (6)  of  this  section.  Similarly, 
where  the  agency  designated  does  not 
have  continuing  responsibilities  for  land 
use  planning,  such  agency  shall  consult 
with  the  appropriate  State  or  local  land 
use  and  transportation  platmmg  agency 
prior  to  making  any  determination  re¬ 
quired  by  paragraph  (b)(9)  of  this  sec- 
tiOTi. 

(ii)  The  Administrator  of  the  Environ¬ 
mental  Protection  Agency  shall  conduct 
the  indirect  source  review  pursuant  to 
this  paragraph  for  any  indirect  source 
owned  or  operated  by  the  United  States 
Government. 

(iii)  A  copy  of  the  notice  required 
pursuant  to  paragraph  (b)  (8)  (ii)  (c)  of 
this  section  shall  be  sent  to  the  Admin¬ 
istrator  through  the  appropriate  Re- 
gicmal  Office. 

(15)  In  any  area  in  which  a  “man¬ 
agement  of  parking  supply”  regulation 
which  has  been  promulgated  by  the  Ad- 
mmistrator  is  in  effect,  indirect  sources 
which  are  subject  to  review  imder  the 
terms  of  such  a  regulation  shall  not  be 
required  to  seek  review  under  this  para¬ 
graph  but  instead  shall  be  required  to 
seek  review  pursuant  to  such  manage¬ 
ment  of  parking  supply  regulation.  For 
purixMes  of  this  paragraph,  a  “manage¬ 
ment  of  parkmg  supply”  regulation  shall 
be  any  regulation  promulgated  by  the 
Administrator  as  part  of  a  transporta¬ 
tion  control  plan  pursuant  to  the  Clean 
Air  Act  which  requires  that  any  new  or 
modified  facility  containing  a  given  num¬ 
ber  of  parking  ^aces  shall  receive  a 
permit  or  other  prior  approval,  issuance 


of  which  is  to  be  conditioned  on  air 
quality  considerations. 

(Note:  Interpretative  rulings  regarding 
the  above  paragraph  are  published  In  Appen¬ 
dix  A  to  this  Part.) 

Appendix  A — Interpretative  Rulings 
FOR  §  52.22(b) — Regulation  for  Re¬ 
view  OF  New  or  Modified  Indirect 
Sources 

The  purpose  of  this  appendix  is  to  set 
forth  certain  basic  interpretations  of  the 
regulation  for  the  review  of  new  or  modi¬ 
fied  indirect  sources  in  §  52.22(b).  It  is 
not  possible  to  issue  an  interpretative 
ruling  which  will  answer  precisely  every 
question  that  will  come  up  in  the  ad¬ 
ministration  of  that  regulation.  Many 
questions  concerning  whether  a  facility 
is  subject  to  review  must  necessarily  be 
answered  on  a  case-by-case  basis.  Those 
administering  the  indirect  source  regula¬ 
tion  should  resolve  doubts  and  close  cases 
in  favor  of  review  since  the  regulation’s 
intent  is  to  review  all  indirect  sources  ex¬ 
cept  those  clearly  and  specifically 
exempted. 

Since  cases  may  arise  in  which  devel¬ 
opers  plan  to  construct  projects  which 
they  feel  are  exempt  but  which  may  be 
arguably  subject  to  the  regulation,  de¬ 
velopers  may  apply  for  a  determination 
of  applicability  ruling  from  EPA  to 
achieve  a  greater  degree  of  certainty  in 
proceeding  with  their  projects.  Such  rul¬ 
ings  should  be  requested  in  writing  from 
the  appropriate  regional  offices.  Requests 
should  fully  recite  the  facts  upon  which 
the  developer  believes  the  exemption  is 
based.  In  appropriate  cases  a  ruling  will 
be  issued  which  will  be  strictly  limited 
to  the  facts  as  understood  by  the  Agency. 
If  construction  commences  in  circum¬ 
stances  under  v/hich  any  material  fact  is 
at  variance  with  those  represented  in  the 
ruling  request  or  if  a  material  fact  were 
omitted  from  the  request,  then  the  ruling 
would  be  rendered  inoperative. 

One  caveat  should  precede  these  inter¬ 
pretative  rulings:  the  following  Is  the 
Administrator’s  Interpretation  of  his 
own  regulation,  40  CFR  52.22(b).  States 
which  develop  their  own  regulations 
which  may  be  approved  under  40  C7FR 
51.18  are  not  boimd  to  Interpret  their 
regulations  in  the  same  manner,  so  long 
as  their  regulations  operate  to  insure 
that  the  national  standards  will  not  be 
violated  as  a  result  of  the  construction  of 
a  new  indirect  source. 

(1)  The  basic  focus  of  the  regulation  is 
to  review  a  new  facility  which  will  have 
an  associated  parking  area  of  the  requi¬ 
site  number  of  parking  spaces.  The  list 
contamed  in  40  CFR  52.22(b)  (1)  (i)  is 
merely  a  set  of  examples  and  should  not 
be  overemphasized.  The  key  to  determin¬ 
ing  which  facilities  must  be  reviewed  is 
in  paragraph  (b)  (2),  which  requires  re¬ 
view  of  “a  new  parking  facility,  or  other 
new  indirect  source  with  an  associated 
parking  area”  of  the  requisite  size.  Thus, 
in  every  case,  the  most  important  factor 
will  be  to  determine  whether  an  “asso¬ 
ciated  parking  area”  of  the  requisite  size 
is  to  be  “owned  andAJr  operated  in  con¬ 
junction  with”  a  facility.  To  be  an  “asso¬ 
ciated  parking  area”  within  the  intent  of 


the  regulation,  the  area  must  be  a  sepa¬ 
rate  and  discrete  localized  facility  asso¬ 
ciated  with  a  particular  indirect  source. 

(2)  A  major  area  development,  such 
as  an  urban  renewal  project,  industrial 
park,  new  town,  or  large  residential  de¬ 
velopment.  is  not  considered  an  indirect 
source  itself.  Rather,  such  a  project  may 
contain  a  number  of  indirect  sources, 
some  of  which  may  require  preconstruc¬ 
tion  review  under  the  regulation.  For 
example,  assume  that  twelve  blocks  of  a 
city  within  an  SMSA  axe  being  recon¬ 
structed  pursuant  to  a  redevelopment 
plan  and  withm  the  twelve  blocks  there 
is  to  be  a  municipal  auditorium  with 
1,500  parking  spaces  underneath  it,  an 
apartment  building  with  300  parking 
spaces  adjacent  to  it  to  serve  its  resi¬ 
dents,  a  1.200-space  municipal  parking 
garage,  many  townhouses  with  single  or 
double  private  garages  for  the  use  of 
their  owmers,  and  500  spaces  for  curb- 
side  on-street  parking.  The  municipal 
auditorium  and  the  municipal  garage 
will  each  be  subject  to  the  regulation  as 
a  separate  indirect  source  since  each  will 
have  a  separate  and  discrete  associated 
parking  area  of  1,000  spaces  or  more.  The 
redevelopment  project  itself  is  not  an 
“indirect  source”  subject  to  review  under 
the  regulation,  however,  merely  because 
it  includes  in  the  aggregate  more  than 
1,000  spaces.  The  construction,  5  years 
later,  of  a  new  apartment  building  with 
an  associated  parking  area  of  600  cars 
within  the  urban  renewal  area  will  not 
trigger  review  under  the  regulation. 
First,  this  is  not  a  modification  of  an 
associated  parking  area  but  rather  a  new 
separate  and  discrete  parking  area.  Sec¬ 
ond,  this  is  not  an  increment  under 
§  52.22(b>  (2)  (iv)  since  it  is  not  an  addi¬ 
tion  to  an  existing  “indirect  source” 
within  the  contemplation  of  the  regula¬ 
tion.  On  the  other  hand,  if  500  spaces 
are  later  added  to  the  apartment  build¬ 
ing’s  parking  facility,  this  is  a  modifica¬ 
tion  to  a  particular  facility  which  triggers 
review.  Similarly,  additional  spaces 
added  to  such  facility  from  time  to  time 
will  be  considered  as  increments  to  that 
facility  within  the  contemplation  of 
§  52.22(b)  (2)  (iv). 

(3)  The  phrase  "or  facilities”  is  in¬ 
cluded  in  §  52.22(b)  (1)  (iii)  to  assure  that 
mere  physical  barriers  between  parking 
areas  serving  a  single  indirect  source 
will  not  operate  to  exclude  from  review 
what  is  in  essence  a  discrete  associated 
parking  area  for  a  single  source.  For  ex¬ 
ample.  a  shopping  mall  which  is  to  be 
constructed  vrith  500  parking  spaces  on 
the  north  side  of  the  mall  and  500  spaces 
on  the  south,  even  though  the  two  park¬ 
ing  “facilities”  axe  physically  separate 
and  do  not  have  connecting  roa^  be¬ 
tween  them,  will  be  considered  to  have 
an  “associated  parking  area”  of  1,000 
spaces. 

(4)  The  term  “owned  and/or  operated 
in  conjunction  with”  which  is  used  to 
define  an  associated  parking  area  is  in¬ 
tended  to  convey  an  operational  test  as  to 
whether  a  particular  parking  area  serves 
a  particular  facility  under  a  common 
scheme  ownership  and/or  o];}eration. 
Thus, 
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(i)  Two  parking  facilities  owned  by 
the  same  person  which  are  located  in 
different  areas  of  a  city  will  not  be  con¬ 
sidered  a  single  associated  parking  area. 

(ii)  Parking  facilities  which  are  for- 
tiiitously  constructed  near  an  indirect 
source  but  over  which  the  owner  or 
operator  of  the  source  has  no  control, 
and  which  are  not  constructed  pursuant 
to  an  understanding  by  which  the  facility 
will  serve  the  indirect  source,  will  not  be 
considered  an  “associated  parking  area’* 
of  the  soimce.  For  example,  if  a  developer 
constructs  a  shopping  center  with  600 
parking  spaces  and  a  municipality  erects 
a  500-space  parking  garage  adjacent  to 
the  center  completely  independent  of 
the  shopping  center  development,  there 
is  not  a  single  1100-space  associated 
parking  area  within  the  contemplation 
of  the  regulation.  However,  if  such  park¬ 
ing  garage  were  constructed  pursuant  to 
an  explicit  or  even  implied  agreement  to 
serve  the  shopping  center,  it  would  be 
considered  part  of  the  center’s  “asso¬ 
ciated  parking  area.” 

(5)  It  is  not  necessary  for  an  “as¬ 
sociated  parking  area"  to  be  directly  con¬ 
tiguous  to  an  indirect  source  to  cause 
that  source  to  be  subject  to  review.  For 
instance,  a  developer  could  not  avoid 
review  by  constructing  a  large  retail 
facility  on  one  side  of  the  street  with 
40  parking  spaces  immediately  adjacent 
to  it,  and  constructing  a  960-space 
parking  facility  across  the  street.  All 
1,000  spaces  would  be  treated  as  an  "as¬ 
sociated  parking  area”  within  the  con¬ 
templation  of  §  52.22(b)  (1)  (ill)  since 
they  are  owned  and/or  operated  in  con¬ 
junction  with  a  particular  indirect 
source.  On  the  other  hand,  parking  fa¬ 
cilities  located  across  the  street  from 
each  other  which  serve  two  sepa¬ 
rate  indirect  sources  would  not  constitute 
a  single  “associated  parking  area.” 

(6)  The  following  is  a  clarification  of  a 
number  of  issues  concerning  the  phased 
development  of  individual  indirect 
sources  and  of  major  area  developments, 
such  as  an  urban  renewal  project. 

(1)  In  all  cases  applicants  are  allowed, 
and  in  fact  encouraged,  to  apply  for  ap¬ 
proval  of  all  phases  of  the  project  at 
the  same  time,  so  long  as  all  the  informa¬ 
tion  required  for  the  reviewing  agency  to 
perform  an  air  quality  impact  analysis 
is  provided. 

(ii)  Since  a  major  area  development  is 
not  in  itself  a  discrete  indirect  source  sub¬ 
ject  to  review  vmder  the  regiilation,  com¬ 
mencement  of  construction  of  one  phase 
of  such  development  or  of  a  single  facil¬ 
ity  VTlthin  the  development  prior  to  1975 
will  not  operate  to  exempt  subsequent 
indirect  sources  within  such  overall  de¬ 
velopment  plan  which  conunence  con¬ 
struction  after  1974. 

(iii)  In  the  phased  development  of  a 
single  indirect  somxe,  if  construction  for 
the  initial  phase  commences  prior  to 
1975,  additional  phases  would  be  con¬ 
sidered  modifications  or  increments  and 


would  require  review  only  by  addition  of 
the  requisite  number  of  parking  spaces. 
For  example,  assume  that  a  shopping 
center  with  a  3000 -space  parking  area 
began  construction  prior  to  1975  and  was 
to  have  four  major  “anchor”  department 
stores  in  addition  to  dozens  of  smaller 
retail  and  service  establishments.  The 
plan  is  to  build  the  bulk  of  the  shopping 
center  in  the  first  phase,  including  the 
entire  parking  area,  and  to  build  two  of 
the  “anchor”  stores  in  the  second  phase 
some  time  after  the  center  begins  oper¬ 
ation.  Neither  phase  of  construction  of 
this  shopping  center  would  require  in¬ 
direct  source  review  since  the  first  phase 
of  construction  began  prior  to  1975,  and 
the  second  phase  did  not  provide  for  the 
addition  of  the  requisite  number  of  park¬ 
ing  spaces. 

(iv)  Similarly,  in  the  phased  develop¬ 
ment  of  a  single  indirect  source,  a  break 
in  construction  between  phases  would 
not  make  the  construction  which  com¬ 
menced  prior  to  1975  “noncontinuous” 
and  therefore  subject  the  entire  project 
to  indirect  source  review,  because  in  es¬ 
sence  a  single  source  (the  result  of  the 
first  phase)  was  constructed  in  a  con¬ 
tinuous  process  which  commenced  prior 
to  1975.  For  example,  neither  phase  of 
the  shopping  center  discussed  above 
would  be  subject  to  review  simply  be¬ 
cause  there  was  a  break  in  construction 
between  the  distinct  phases. 

(V)  In  cases  where  applicants  apply 
for  aijproval  of  all  phases  of  a  project  at 
the  same  time,  the  information  required 
by  §  52.22(b)  (3)  must  be  submitted  for 
each  phase  of  the  development.  It  is  nec¬ 
essary  that  the  air  quality  analysis  be 
performed  for  each  phase  as  it  opens 
and  not  merely  for  the  last  phase.  For 
example,  assume  that  analysis  of  a 
phased  project  indicated  that  operation 
of  the  facility  following  completion  of  the 
first  phase  would  cause  a  violation  of  the 
national  standards,  but  operation  fol¬ 
lowing  completion  of  the  following  phases 
would  not.  Approval  of  the  project  would 
not  be  granted  until  essential  design  or 
operational  changes  were  made  to  the 
first  phase  so  that  the  national  standards 
would  not  be  violated. 

(7)  Demolition  can  be  considered  to 
be  a  form  of  “site  clearance”  as  that  term 
is  used  in  the  definitions  of  the  phrases 
“to  commence  construction”  and  “to 
commence  modification”  in  §  52.22(b)  (1) 
(V)  and  (vi).  It  is  important  to  note, 
however,  that  demolition  prior  to  1975 
will  serve  to  exempt  a  project  only  where 
it  is  part  of  a  continuous  program  of  con¬ 
struction  specifically  designed  for  a  par¬ 
ticular  indirect  source.  Thus,  where  a 
developer  demolishes  a  structure  on  a 
particular  site  in  1973,  then  does  no  fur¬ 
ther  physical  site  work  imtll  1975,  a 
source  constructed  on  that  site  will  not 
be  exempt  from  review  merely  because 
the  site  clearance  began  in  1973. 

(8)  The  force  majeure  language  In 
S  52.22(b>  (1)  (v)  (acts  of  God,  litigation, 
strikes,  etc.)  applies  only  in  the  deter¬ 


mination  of  whether  construction  of  an 
indirect  source  is  “continuous.”  Thus, 

(i)  The  fact  that  construction  failed 
to  commence  at  all  prior  to  1975  because 
of  force  majeure  reasons  is  irrelevant. 
Actual  physical  site  work  must  commence 
in  a  continuous  course  before  1975  for 
the  exemption  to  be  valid. 

(ii)  Only  breaks  in  construction  at¬ 
tributable  solely  to  the  eniunerated  force 
majeure  reasons  will  be  considered  in 
determining  whether  a  project  is  exempt. 
For  example,  assume  a  developer  demol¬ 
ished  a  site  in  1973  and  for  business  or 
other  reasons  discontinued  actual  phys¬ 
ical  construction,  then  planned  to  com¬ 
mence  continuous  construction  on  the 
site  in  mid-1974  but  was  prevented  from 
doing  so  until  1975  because  of  litigation. 
The  source  would  not  be  exempted  from 
review  since  factors  other  than  the  force 
majeure  reasons  played  a  role  in  rend¬ 
ering  the  construction  non-continuous. 

(9)  Section  52.22(b)(2)  requires  re¬ 
view  of  “any  new  parking  facility,  or 
other  new  indirect  source  with  an  asso¬ 
ciated  parking  area.”  Thus,  if  either  the 
parking  facility  or  the  indirect  source 
with  the  associated  parking  area  are  new, 
an  indirect  source  review  would  be  nec¬ 
essary.  For  example,  if  a  developer  who 
has  operated  a  large  surface  parking  lot 
for  several  years  decided  to  construct  an 
office  building  on  part  of  the  lot  while 
retaining  the  remainder  to  serve  as  the 
parking  lot  for  the  building,  the  project 
would  be  required  to  imdergo  precon¬ 
struction  review  as  a  new  indirect  source. 
Another  example  is  the  demolition  or  ac¬ 
cidental  destruction  of  an  indirect  source 
followed  by  the  construction  of  similar 
facility  on  the  same  parcel  of  land  using 
the  same  parking  lot.  Again  this  new  in¬ 
direct  source  would  be  required  to  imder- 
go  preconstruction  review. 

( 10)  Indirect  source  approvals  are  ful¬ 
ly  transferable  between  successive  own¬ 
ers  of  the  property  for  which  an  approval 
is  granted  so  long  as  the  indirect  source 
is  constructed  and/or  modified  fully  in 
accordance  with  the  approved  applica¬ 
tion  and  all  conditions  thereto. 

(11)  Section  52.22(b)  (9)  provides  that 
the  reviewing  agency  may  specify  any 
op)erating  factor  which  could  affect  air 
quality  as  a  condition  to  approval  of  the 
permit  application.  Conditions  which 
must  be  considered  when  necessary  to 
insure  attainment  and  maintenance  of 
the  national  standards  are: 

(i)  A  requirement  that  the  facility,  or 
any  incremental  development  phase,  not 
be  opened  for  business  prior  to  the  date 
specified  by  the  reviewing  agency. 

(ii)  Specification  of  the  type  and  de¬ 
gree  of  further  modification  that  would 
be  subject  to  another  review.  This  may 
include  specification  of  fewer  parking 
spaces  than  required  by  S  52.22(b>  (2)  or 
specifying  certain  structural  or  use 
changes  which  may  increase  traffic  asso¬ 
ciated  with  the  indirect  sovnce. 
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